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A Bi-Monthly Journal published by the American Judicature Society and sent free to 
any person interested in the Administration of Justice. The Society invites those specially 
interested to become members of the Corporation, paying annual dues of five dollars. 


Message From President Hughes 


1 am glad to have a share in the work of the American Judicature Society. 
The Society does not interfere with other organizations in the Nation and the 
States, but seeks to aid them. It is their fitting complentent. Its aim is com- 
prehensive as it takes for its field the administration of justice in all its phases. 
It has sought to fulfill its purpose by dealing with what is fundamental in 
relation to the organization of the Bar, the selection of judges, the orgamization 
of ihe courts and the methods essential to their efficiency. The Society endeavors 
to penetrate to the roots of the evils that afflict the administration of justice 
und to ascertain what means are best adapted to the improvement of the system 
of administration. There are common problems which must be solved and, 
whatever may be the need of local differentiation in dealing with these problems, 
every community may be helped by the experience of others. The Society 
encourages the widest cooperation and the freest expression and thus endeavors 
to afford a clearing house of experience and expert opinion. 





Judicature Society Hopes Are Well Founded 


This number of our Journal tells of the completion of the work of re- 
organizing the Society. The acceptance of places on the Board of Directors 
by one hundred leading lawyers discloses a fact of tremendous importance, 
namely; that the leaders in bar association work throughout the country are 
virtually unanimous in striving for better methods for administering justice. 
Finally, the acceptance by Mr. Charles Evans Hughes of the office of President, 
more than any other one thing, buoys up the hopes of those who carried on 
the Society’s work up to this stage, whether as Directors or as Sustaining 
Members. 

Another announcement is in order: on the evening of May 9 the first 
general meeting of the American Judicature Society will be held in the City 
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of Washington, through the courtesy of the American Law Institute, which 
begins its annual convention on that day. Both organizations will benefit 
through this common meeting, the one devoted to clarification of substantive 
law, the other to improvement of remedial law. 

A second meeting of the Society will be held in Memphis in October for 
those attending the meeting of the American Bar Association. Particulars 
concerning these gatherings will be published later. 


The Judicature Society gratefully acknowledges assistance in the past two 
years without which the present status could not have been attained. From 
the Julius Rosenthal Foundation for Legal Literature the Faculty of North- 
western University School of Law made appropriations for the aid of the 
Society in 1927 and 1928 to the total amount of $2,000. Michigan University 
School of Law gave the Society $500 for the year 1927. Through the generosity 
of Northwestern Law School the Society has its office in Levy Mayer Hall 
without charge. 


It becomes more evident every day that the constructive work in the field 
of administering justice is a duty of the legal profession as officers of the De- 
partment of Justice, and that their organizations, in all the states, are rapidly 
orientating themselves to the performance of this duty. It will be fortunate 
indeed if this work is carried out unhampered by popular agitation. 

It is evident also that progress bears a fairly close relation to the degree 
of integration reached by the state bar associations. As this Journal insisted 
some years ago, when the idea of a unitary bar was first gaining adherents, 
there are in every state a majority of lawyers ready and waiting to perform 
the tasks of their profession, and requiring only a kind of bar organization 
which will permit of fruitful work and give scope to all who are willing. Ex- 
perience has refuted the fear that an inclusive and democratic bar organization 
would lend itself to the manipulations of the selfish and unworthy minority, 
or that it would discourge the special activities of local associations. What 
the bar needs in every state to attain integration is self-governing powers, with 
emphasis on the word governing. With the voluntary associations too much 
energy is devoted merely to keeping alive, and the little that can be devoted 
to constructive work succumbs at the threshold of legislative chambers. 

If another example were needed, there is the recent one of the adoption 
by the California State Bar, under its self-governing powers, of the American 
Bar Association standard requirements for admission to practice. So far the 
movement to encourage young men to acquire a liberal education before enter- 
ing upon practice has been painfully slow because legislatures are so easily 
influenced by appeals on behalf of mediocrity. A bar that has.the power to 
fix requirements is confronted by a responsibility which it cannot evade. 


There are enough lawyers throughout the country to bring about in a few 
years the greater part of the changes needed to modernize the administration 
of justice. These progressives are rapidly acquiring such power as their state 
bar associations possess. The programme for accomplishment is ready and 
waiting. There is little trouble in winning acquiescence to the larger features. 
Disagreement comes much more readily on points of procedure not in them- 
selves very consequential. 

The work of the Judicature Society is that of conveying intelligence be- 
tween one group and another, and of convincing a still larger proportion of 
the bar that a great historic movement is in progress, one that offers opportunity 
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long deferred, and guarantees rich returns in personal satisfaction and pro- 
fessional dignity. 

In this great movement there is room for all. To suggest that the lawyers 
voluntarily associating themselves as members of the American Judicature 
Society assume an exclusive privilege would be untrue. This Society is broad 
enough to make room for every person willing to do a little in this needed work. 


Brilliant Achievement of Philadelphia Law Association 


The article on cleaning up the ambulance chasers of Philadelphia in this 
number is commended to the attention not only of readers in large cities, but 
to all readers. We will not argue that the lawyer is his brother’s keeper. It 
is too plain to deserve argument. Nor will we ecavil at the self-gratulation 
in the New York City bar that the recent investigation of a gang of swindlers 
revealed only seventy lawyers involved out of twelve thousand. Let no reader 
get the idea that the editor gloats over this subject. On the contrary he has 
used only enough space fairly to present the situation. Details of a far more 
revolting nature than those published are now on his desk. The fact is that 
it is depressing to think about what has been going on, and still is going on, 
to a degree, in many places. And depressing notwithstanding the reasonable 
belief that we have gone through the worst of it. 

We think that the worst stage has been passed. In Philadelphia the Law 
Association had the benefit of the New York example and made a start before 
matters had reached the point where they could not be cured. We look upon 
the Association’s handling of the matter as the most brilliant achievement 
of any bar association yet recorded. 

Our readers living in cities where there are no contingent fee seandals are 
asked to consider this subject for two reasons. First, a publie seandal affecting 
any part of the bar is an injury to the bar of the entire state. Secondly, the 
lawyers who are wholly free from suspicion are the very ones needed to give 
support to their embattled colleagues in the large cities. We have not had 
sufficient cohesion in the bars of the several states and that is one reason why 
certain evils have not been uprooted. In the lack of cohesion, and a sense of 
brotherly responsibility, the great majority of self-respecting lawyers have un- 
consciously held aloof, satisfied with their own motives and practices. Just 
as in eurbing individual transgressions, the lawyers standing shoulder to 
shoulder with the offenders are at a disadvantage, and in need of the sym- 
pathetic understanding and practical aid of the best of the bar in other juris- 
dictions within the state. 


In both Wisconsin and in New York it was necessary for the trial and 
appellate courts to rule that a court has inherent power to assist in an in- 
vestigation of seandalous conduct on the part of its practitioners. Making 
allowance for the desperate situation of the offenders and of the paucity of 
cases on the subject, it strikes us that there should have been no doubt as to 
such power. Cannot the court probe any situation seriously alleged to be an 
obstruction to the orderly administration of justice, whether by practitioners 
or by laymen? What is the power of contempt rulings if not just that? In 
ambulance chasing there is also a conspiracy to deceive the court, which in 
some states would enable any judge or justice of the peace to take testimony 
to ascertain whether criminal process should issue. 


133 








What Shall We Do With the Civil Jury? 


Introduction to a Discussion of the Problems of Jury Trial— 
Mode of Solution Should Not Divide the 
Majority of Reasonable Lawyers 


The public press reached the subject of 
jury trial before the American Judicature 
Society did. One not familiar with our way 
of discussing political and legal problems 
might readily assume that before long the 
people of the United States are to solemnly 
declare that jury trial is abolished forever, 
or that—well, the alternative is hard to find in 
the articles written to engage public interest. 

But it should not be assumed that the writer 
is disposed to criticize these popular articles. 
It is immensely stimulating to realize that 
there is some part of the administration of 
justice that interests the public sufficiently to 
justify the publication of popular, or even, 
sensational, articles. 

Even the more emotional of these essays 
will do no harm. There is no plebiscite pend- 
ing on the question of abolishing jury trial. 
Legal institutions rarely are abolished even 
in a conquered nation. Jury trial is not in 
danger from its sharpest critics. Its danger 
lies in itself—in its relative unfitness for the 
kind of service which it pretends to perform; 
in its constant tendency to cling to defects 
both functional and organic, which defects 
give encouragement to various competitive 
modes of adjudication. 

So long as jury trial is deprived of reason- 
able efficiency, emasculated by harmful prac- 
tices, such as the exclusion of jurors above 
mediocrity in intelligence, it is very difficult 
to say whether the competitive methods are 
parasites thriving on a dying tree, or are 
newer, better methods more appronriate to 
present day conditions. Whether difficult or 
not, the question is hopelessly obscured by the 
emotional interests of disputants on both sides 
of the issue. 


Time Now Ripe for Serious Study 

This Journal has deliberately postponed dis- 
cussion of jury trial for several good reasons. 
When it was started there had been no more 
than a bare analysis of the causes for dis- 
satisfaction with the administration of jus- 
tice, although that dissatisfaction had been 
for a number of years the most conspicuous 
thing in American public life. Roscoe 
Pound’s epochal paper on the subject, read 
at a meeting of the American Bar Associa- 
tion in 1906, laid a foundation for study of 
the administration of justice that was far in 
advance of professional thinking and was 
too keen, too concentrated, to become a plan 


of campaign on the part of the organizations 
of the bar then existing. 


Following this came increased agitation, 
directed mainly against the courts of last 
resort, and culminating in the demand for 
the recall of judges. At the same time the 
more radical critics made a last futile at- 
tempt to deprive our courts of the power to 
pass upon the constitutionality of statutes, 
which power, owing to the defective organ- 
ization of legislative power, had become the 
very cornerstone of our scheme of govern- 
ment. Then a shift was made to the recall 
of decisions, and the dominant party was 
buried in an avalanche of votes in 1912 
through the opposition of Mr. Roosevelt, the 
most powerful political figure this country 
had ever known. 


No better proof of the indestructibility of 
legal institutions and traditions could be cited 
than the fact that these years of strife and 
feeling left no appreciable effect upon the 
administration of justice. As for the shift 
toward liberal interpretation of the police 
power it is quite possible to hold that it would 
have come anyway as a result of more care- 
fully phrased legislation, better methods of 
informing the courts through evidence and 
briefs, and through the inevitable change of 
judicial opinion in response to valid popular 
wishes as new men came upon the bench. 
And it must be admitted that political avita- 
tion did a real injury to the cause of judicial 
reform because it led public and professional 
thinking into blind passes and obscured the 
real remedies. It had the unfortunate effect. 
also of solidifying conservative professional 
opinion against everything that savored of 
reform. It tended to make every worthv law- 
yer skeptical of all criticisms of justice, a 
champion of evervthing traditional, however 
weak or even pernicious. 

So the American Judicature Society, which 
was in process of incubation during the heated 
campaign of 1912, decided upon a course of 
study, deliberation and education, taking as its 
chart the Pound analvsis of defects. When 
this Journal was established in 1917, and 
for years afterwards, a discussion of the 
fundamental facts and principles of adminis- 
tering justice embraced in its Bulletins was 
obviously needed. It was possible to enlist 
interest in subjects remote from immediate 
practicability. To plunge into the discussion 
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of any details of procedure, and especially 
that most provocative and dramatic thing, the 
jury trial, would have resulted in division of 
the forces then mustering to redeem our sys- 
tem. So in these columns have appeared 
discussions and news concerning such funda- 
mentals as the business organization of 
courts, judicial selection and tenure, require- 
ments for admission to practice and the in- 
tegration of the bar. Along these lines, dat- 
ing from the time when the reverberations 
of war were dying out ard attention was 
returning to domestic problems, say about six 
or seven years ago, progress has been very 
satisfying. 


Criticism of Jury Ably Presented 

When our board of associate editors was 
organized last year a questionnaire was sub- 
mitted to the twenty-nine members asking 
for opinions as to the topics most deserving 
early consideration. The revlies showed that 
a large majority placed the problems of jury 
trial first, and judicial selection second. It 
was evidently felt that these topics were 
timely and were being neglected. The editor 
takes this vote as a mandate. 

It is natural that popular interest in the 
subject of jury trial should be aroused by 
articles which vigorously attack the jury. 
No periodical of general circulation could 
give place to an article which undertook to 
extol the virtues of jury trial, nor to one 
which merely set forth needed steps in its 
reform. There had to be an attack. Robert 
H. Elder led off in Harper’s Magazine for 
April, 1928. In Atlantic Monthly, for August, 
Victor House explained why failure to con- 
vict in conspiracy cases tried in the District 
of Columbia should not justify undue criticism 
of jurors nor of the jury svstem, laying the 
blame upon the text of the statute under 
which the alleged crimes were prosecuted. 
In the American Mercury for November Pro- 
fessor Leon Green published a long article 
in which he set forth the criticisms of civil 
jury trial with far greater completeness than 
any other writer had ever done. In the same 
month the Forum published an article against 
jury trial, with a proposed substitute, by Mr. 
Russell Duane, and a defense of the jury 
“as is” by Mr. F. Lyman Windolph. In its 
November number the Forum published a 
rejoinder by Mr. Duane, and also articles for 
and against the criminal jury by Mr. Edgar 
Allan Poe and Mr. Martin W. Littleton, 
respectively. , 

The editor of the Journal has selected the 
article by Mr. Russell Duane, above men- 
tioned, with the consent of the publishers 
of the Forum, to reprint in this number as 
an especially capable statement of the defects 
of the civil jury, and one relatively compact. 


The other references are given because such 
critical articles are not likely to be repeated 
and the magazines containing them are readily 
obtainable by anybody. 

In the American Bar Association Journal 
for October, 1928, appeared an article by Mr. 
Harold H. Corbin in which he briefly sets 
out the objections urged against the civil 
jury, and presents a strong defense, the best 
probably that has been printed to this time. 
Mr. Corbin clearly defines his attitude in the 
following words: 


I believe in the jury. I believe in its present 
day efficiency. I believe it the most practical 
and most satisfactory arbiter of issues of fact 
in civil actions. 

We have fostered and improved upon the 
original conception of our ancestors centuries 
ago, until it has reached the form in which it 
now exists—an instrument for the decision of 
facts nowhere rivaled in the field of the legal 
tribunal, for its impartiality, independence and 
satisfaction to the great body of our citizenry. 


It seems unfortunate that Mr. Corbin did 
not write his defense as a direct reply to 
Professor Leon Green’s criticism, published 
in the same month, because then he would 
have had to address himself specifically to 
charges of evils flowing indirectly from jury 
trial, which in the lump are far more impor- 
tant than the question of “right” decisions 
in particular cases. 


Little Wisdom Among Lay Debaters 

Another sign of the times is the manifesta- 
tion of popular interest in the subject through 
debates in high schools and colleges. No 
doubt this is all to the good, eventually, but 
it makes one wince to observe the awkward 
and arbitrary approach to the subject. The 
question under debate is ordinarily phrased in 
these uncompromising terms: Resolved, that 
jury trial should be abolished. Naturally 
such debates are not likely to be productive 
of creative thinking. 

There is first the assumption that the in- 
stitution can generally be abolished through- 
out the country—an assumption which ap- 
pears, in the opinion of one who observes 
the trend of constitutional amendment, to be 
wholly unwarranted. Of course in the three 
Pacific coast states there might be submission 
of such an amendment, but it is highly im- 
probable because popular criticism will be 
disarmed by steps toward the reform of jury 
trial now above the horizon. 

Let it be remembered also, while consider- 
ing the possibility of constitutional amendment 
as a settlement of the jury problem, that the 
staunchest defenders of the jury are the aver- 
age country lawyers where the evils com- 
plained of are hardly observable, and the op- 
position they would set up against its abolition 
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would have terrific force. The inpression- 
able electorate, hearing on one side the plea 
for cold efficiency, and on the other the elo- 
quent, the blazing defense of an institution 
alleged to stand between the liberties of the 
common man and the encroachments of the 
rich and powerful, would go to the polls with 
frantic ‘zeal to save civilization itself by 
burying that ungodly attempt to enslave them 
and their children forever. In such a fight 
the sincere and intelligent lawyer would very 
generally find himself standing shoulder to 
shoulder with the most demogogic and most 
anti-social of his professional colleagues, to 
say nothing of the soap-box radical. 

And such a campaign would be most ill 
advised from the standpoint even of the 
critics of jury trial. Doomed in advance, 
it would definitely postpone the process of 
enlightenment and reform. 


Civil Jury Not Same as Criminal 

Another reason for distrust of the debate 
by students is that no differentiation is made 
between the jury in civil trials and the jury 
in criminal trials. That great weakness is 
also apparent in many of the addresses and 
discussions recorded in bar association re- 
ports. As long as disputants do not define 
their issue better there can be no real meet- 
ing of argument with argument. Naturally 
much that is said about jury trial applies 
equally to civil and criminal cases, but, on 
the other hand, many considerations do not 
so apply equally. ‘The truth of this is shown 
by the fact that in other English speaking 
countries the jury is stronger than ever in 
criminal trials, but has largely been super- 
ceded in civil trials, while in other countries 
experiment with the civil jury resulted in 
abandonment of it. 

In this Journal we shall try to limit our 
consideration to the civil jury. There can 
be no clarity of discussion unless the two 
kinds of jury service are discussed separately. 


Dearth of Constructive Literature 

Before dismissing the matter of school de- 
bates we may add with regret that it is un- 
fortunate that the defenders of the jury 
should find so little available argument to 
sustain their position. Of unconvincing 
laudation, not to say maudlin sentiment, 
founded upon ficititious history and a total 
misconception of the jury as it now exists in 
our large cities, there is abundance. In fact 
nearly all of the defenders of the jury have 
repeated and spun out encomiums based 
wholly on myths and sentiment. In doing 
so they have illy served a need that arises 
when a real attack is made on their pet in- 
stitution. Of conservative criticism there is 
little, and almost nothing available to lay 
speakers that may be rated as conservative 





JOURNAL OF THE 


reform measures. ‘Those speakers cannot 
handle such proposals as those recently made 
in the American Bar Association Journal for 
the more extensive use of special interroga- 
tories. (Professor Leon Green has himself 
published such articles, leading to the in- 
evitable conclusion that when he elaborates 
the objections to jury trial in civil cases he 
expects his criticism to lead, not to abolition, 
but to creative reform.) 

This Journal will publish articles on this 
subject which appear to best serve the present 
need. An article in defense should not only 
set out facts favorable to jury trial, but 
should meet objections with constructive pro- 
posals. Of such articles there have been 
almost none during a whole generation of 
unrest, complaint, platform eloquence and a 
gradual sliding down the scale of efficiency 
as our cities have grown in population. There 
has been worked out, it is true, a fairly com- 
plete program of defense and reform, but 
this program has not been presented in a 
comprehensive form. It may be that it cannot 
be done in a single article. It is certain that 
the subject of jury trial cannot be covered 
in any two articles, however useful debate 
may be to bring champions of opposed the- 
ories out of the clouds and down to tough 
facts. It is probable that in future numbers 
our new, more complete, and varied method 
of presentation will permit of a participation 
of wide experience and productive thinking 
in this field such as characterizes the ap- 
proach, in scientific fields, to the acceptance 
of general ideas. 


Cities Crave Aid of Country Lawyers 

It is emphatically not the purpose of this 
editorial note to attempt to present arguments 
for or against the continuance of the civil 
jury. As explained above it seems wholly 
vain for lawyers to look to constitutional 
amendment for an abrupt settlement of the 
dispute. That popular writing should imply 
such a solution, however, is quite natural; 
it does no harm; unless able lawyers, like 
those whose articles have been cited, enter 
the arena against jury trials, its true sup- 
porters will not be moved to exert themselves 
even to the extent of formulating their ideas. 

As it stands now, vast good has already 
been done by these attacks. A great army 
of lawyers have heard for the first time the 
solemn objections which have been accumulat- 
ing without expression until now. It is nec- 
essary that they all should know just what 
conditions prevail in all kinds of jurisdictions, 
and the state of opinion of critics. Doubtless 


there are now hundreds of lawyers more or 
less consciously preparing to make speeches 
in defense of jury trial at bar meetings. With- 
out these pointed criticisms their thinking 





AMERICAN JUDICATURE SOCIETY 


would have remained in the unproductive 
furrows of the past; and no incentive to 
the reform of obvious, and almost universal 
defects, arising from the very first step taken 
to make up a jury panel, to the last words of 
the judge’s charge, would have existed. 

It seems particularly timely in this mem- 
orandum to say to the lawyers of the smaller 
cities that their justified satisfaction with 
jury trial should not be the sole basis of their 
reaction to criticism. In 1910 there were 
just fifty cities having a population of over 
100,000. In 1920 there were sixty-eight such 
cities. We are near the taking of another 
census which will doubtless show, not only 
a continued increase in this class of cities, 
but that the cities which twenty years ago 
had more than 100,000 population have grown 
more rapidly than those which had less than 
50,000. Our normal increase of population 
is equal every year to a city the size of 
Detroit, and growth is becoming increasingly 
urban beyond the revelations of the census, 
because of the centrifugal movement of all 
large cities, which builds up suburbs that 
remain dependent in large measure upon city 
courts. 

In a majority of our states there is at least 
one large city. Without urging a national 
interest, we may suggest that in each state 
the entire bar is inevitably committed to a 
great responsibility for the efficient adminis- 
tration of justice. No longer can the com- 
fortable practitioner in the small city or 
small town ignore the needs of the large 
city in his own state. 
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The critical needs of the large cities, 
brought out with such irresistible power by 
Elihu Root, at the 1922 Conference of Bar 
Association Delegates, swayed that body of 
lawyers from all parts of the country, making 
all realize that the problem of the great cities 
was a national problem. The result was an 
all but unanimous vote for the approval in 
substance of the American Bar Association 
standards of legal education. It is the con- 
cern of every lawyer if justice is being 
strangled in the large city, no matter where 
he lives, or how well justified his own satis- 
faction with home conditions may be. In 
every other phase of judicial and bar reform 
the so-called country lawyer is the hope of 
state and nation. He cannot withhold his 
interest and support from measures applicable 
especially to urban, or even metropolitan con- 
ditions, on the ground that he does not com- 
prehend them, or that his city brothers must 
work out their own salvation. In every state 
the constitution is a network of forces tying 
together every citizen of the state. In every 
state the practical difficulties of moving legis- 
latures to adopt reform measures call for 
the sympathy and the effort of lawyers who 
have no individual interests at stake. 

All this applies not only to the problem of 
improving jury trial but to every other prob- 
lem of improving justice—to the modes for 
selecting judges, to unified management of 
the state judicial system and to integration 
of the bar as the great fundamental body of 
the state’s officers who are directly responsible 
for administering justice. 


Civil Jury Should Be Abolished* 


3y RusseELL DUANE?! 


Does the jury system furnish a satisfactory 
method of settling private disputes, or is it 
an outworn relic which should be replaced 
by something more scientific and up-to-date? 
What kind of a tribunal is best fitted to 
fulfill this important public function with ac- 
curacy, speed, and impartiality? These are 
questions of vital import to the community, 
especially to that portion of it having claims 
to enforce or property to lose. 

Criminal cases are not involved in this in- 
quirvy because, from the days of the early 


*Copyright, 1928, by The Forum Publishing 
Company. Reprinted by permission. The Forum 
published in its number for October, 1928, this 
article criticizing the civil jury, and also an 
article defending the civil jury written by Mr. F. 
Lyman Windolph, of Lancaster, Pa. This article 
is selected as representative of objections to the 
continued use of the jury in civil trials, because 
of its restraint and compactness, and also be- 
cause it offers a feasible substitute for the jury. 

Mr. Windolph bases his defense largely on the 
belief that the jury is essential to democratic 
government, and this argument is replied to by 
Mr. Duane in the November, 1928, Forum, page 
7 


91. 
10f the Philadelphia Bar. 


English kings, there has persisted a strong 
popular conviction that no accused person 
should be deprived of life or liberty except 
by the concurrent judgment of twelve of his 
peers. Civil cases, however, with a few ex- 
ceptions such as divorce suits, involve the 
very different question of “how much money 
or property, if any, shall some public tribunal 
take from A and award to B?” Obviously 
the proper adjudication of such cases calls 
for the best form of tribunal which the wit 
of man can devise. 

Wendell Phillips, in his famous Phi Beta 
Kappa oration, praised the jury system be- 
cause it “worked out a rough, average jus- 
tice.” His glib words were really a con- 
demnation. If each of two litigants had a 
just claim to $5,000, and a jury were to give 
$2,000 to one and $8,000 to the other, the 
kind of justice administered would “average” 
up correctly and it would also be “rough” 
(especially on one of the claimants) ; but such 
a result would shock the conscience. It is 
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the frequency of such results which is dis- 
quieting. The kind of justice the community 
ought to have is not “rough” and “average,” 
but intelligent and exact. 

The writer has no personal ground of 
complaint against the jury system, but long 
observation of it has led to a conviction that 
in civil disputes an average jury cannot be 
trusted to hold the scales of justice. It is 
the misfortune rather than the fault of the 
average juror that he has neither the native 
ability nor the acquired experience and skill 
to deal with complicated issues of fact. Like 
most average men, his experience has been 
largely confined within the limitations of 
home, occupation, church, lodge room, and 
the contents of his favorite newspaper. There 
is a popular superstition that the so-called 
“plain man,” especially when acting in con- 
junction with others equally “plain,” is en- 
dowed with a kind of “instinct” which en- 
ables him to detect falsehood and prevarica- 
tion, discount exaggeration, see through dis- 
guises, analyze conflicting stories, and un- 
cover the real truth in any kind of case. In 
point of fact, he has not the ability to do 
any of these things. An unscrupulous ad- 
vocate who is a sufficiently good actor can, 
by deceptive ruses and appeals to prejudice, 
make an average jury ignore the most truth- 
ful testimony and draw the most unfounded 
inferences. In cases which relate to such 
matters as commerce, mechanics, science, and 
medicine, the issues are invariably beyond 
the comprehension of an average juror. How 
can a ward-heeler, for example, living on 
political jobs like jury service, be expected 
to decide intelligently whether a steamship 
has been equipped with proper machinery? 
How can a mechanic, however well-inten- 
tioned, judge of the propriety of an unsuccess- 
ful surgical operation ? 

Most law suits present a plurality of com- 
plicated issues which single-track minds are 
utterly unable to grasp. To discriminate. be- 
tween conflicting items of evidence, to deter- 
mine whether a skillful prevaricator is twist- 
ing facts to his own profit, to see when they 
are being either grossly exaggerated or manu- 
factured out of whole cloth, requires the 
highest degree of judgment, education, ex- 
perience, and mental alertness. No greater 
demand can be made on the human intellect. 
To expect a so-called “plain” man to per- 
form this kind of work successfully is about 
as sensible as to ask him to preach from a 
pulpit, perform a surgical operation, edit a 
magazine, or serve as governor of a state. 
Whenever a jury trial involving anything 
difficult has a really creditable ending, it can 
generally be traced to the accidental presence 
of some one juror possessed of an intellect 
and personality so dominating as to control 
the verdict. When the jurors are all ignorant 
and inexperienced, the system is in - same 
class with a lottery. 


It was largely the necessity of reducing 
the harm that the jury system might other- 
wise cause which led our ancestors to adopt 
our peculiar rules restricting the admissibility 
of evidence. Our whole procedure lacks com- 
mon sense. The law, first of all, sets up an 
ignorant tribunal of inordinate size to de- 
cide questions far beyond its capacity. Then, 
because the jury’s ignorance is so great, the 
law proceeds to exclude by artificial rules 
whole classes of evidence and information 
upon which every intelligent man largely re- 
lies in the management of his private affairs. 
The excuse given is that otherwise the jury 
might unduly exaggerate the importance of 
the evidence thus excluded. To avoid any 
risk of such exaggeration this evidence is 
kept from the jury altogether and they are 
asked to decide a case on what might be 
called an expurgated edition of the facts, 
although the evidence thus arbitrarily ex- 
cluded, if admitted, would often justify a 
verdict the exact opposite of the one actually 
rendered. 


Rules of Exclusion Criticized 

The rules of evidence are such an obstruc- 
tion to the intelligent decision of many civil 
cases that prominent lawyers have advocated 
their total abolition. This artificial system 
not only leads very often to wrong results, 
but it is responsible for an enormous waste 
of time in the majority of trials by involving 
the court and counsel in tedious arguments 
as to whether various items of evidence are 
technically admissible—in other words, “safe” 
information to permit a semi-competent tri- 
bunal to weigh and consider. The substitu- 
tion of a tribunal entirely competent would 
enable us to dispense with this discredited 
relic of the past. Common sense would seem 
to dictate that facts should be determined 
by a civil tribunal intelligent enough to draw 
correct inferences from every kind of avail- 
able evidence to which any intelligent man 
would resort in seeking a private solution 
of the same question. 

Most jury verdicts are influenced, at least 
in part, by considerations which have no place 
in the administration of justice. Some are 
based on ignorant preconceptions of the case, 
others on erroneous psychological impressions 
derived from unimportant occurrences in the 
court room or suggested by newspaper re- 
ports of the trial. Jurors are especially prone 
to be influenced by striking and spectacular 
exhibitions staged by counsel, such as the 
skillful display in the court room of hospital 
cots, smelling salts, superfluous crutches, and 
exhibitions of faked injuries such as ap- 
parently lame legs or pretended deafness. 
Verdicts essentially unjust are often the out- 
come of popular prejudices, religious intoler- 
ance, political antipathy, or neighborhood 
scraps. While juries are unduly hard on 
some human weaknesses, they are entirely too 
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charitable toward others. For example, one 
of the most difficult things to prove to the 
satisfaction of an average jury is that a 
party to a transaction acted under the in- 
fluence of liquor. Most jurors drink and 
their attitude toward the vice is apt to be 
liberal. In other trials jurors will hasten 
to agree on some verdict which does not re- 
flect the real convictions of any one of them, 
in order not to miss some attractive evening 
engagement or because of an apprehension 
that they may be locked up all night. Again, 
one stupid or obstinate juror can delay or 
entirely wreck a clear case of the greatest 
urgency and importance, as in the classic 
instance where a certain foreman, on hearing 
the tipstaff order twelve suppers for the jury, 
exclaimed: “Make it eleven suppers and one 
bundle of hay!” 

The peculiar psychology of jurymen is apt 
to lead them, in advance of hearing any 
evidence, to favor unduly that party to a 
litigation who is asking for something. Their 
chronic attitude is that of a certain justice 
of the peace who said, “If this claimant 
hadn’t a good case, he wouldn’t be here.” 

Juries can always afford to be very liberal. 
It is not their money they are giving away. 
In consequence, it often becomes the duty 
of the trial judge, in dealing with an excessive 
verdict, either to set it aside or to require the 
plaintiff to accept as an alternative a greatly 
diminished sum. The general adoption of 
workmen’s compensation laws throughout the 
country has imbued juries with the idea that 
every physical injury, however sustained, 
should be compensated by somebody. The de- 
fendant, being the only source of compensa- 
tion in sight, easily becomes the victim. 

While a strong bias exists with most juries 
in favor of plaintiffs, there are large classes 
of litigants who are held in high disfavor 
whenever they figure as defendants. Often 
the latter can only succeed by creating— 
rightly or wrongly—a bad flavor of some 
kind about the plaintiff or his case, or by 
attacking motives and character, or by charg- 
ing the plaintiff with improper or oppres- 
sive conduct. It is generally necessary for 
a defendant to adopt the famous maxim of 


Napoleon: “The best defense is a strong 
attack.” A public service corporation can 


rarely win a case against a reputable plain- 
tiff unless it can produce a heavy preponder- 
ance of evidence. In a suit to recover life, 
fire, or accident insurance, juries will over- 
look the most obvious and bare-faced perjury 
and fraud in order to give to the insured the 
largest possible sum. The main question with 
many juries seems to be whether the de- 
fendant can spare the money better than the 
plaintiff can get along without it. The con- 
trolling factor in an average jury case is 
often as foreign to the subject as that which 
was said by a certain distinguished lawyer 


to determine most murder verdicts in his 
quarter of the country. He said that the 
main question considered was “whether the 
dead man ought to have gone!” 

In cases involving human emotions and re- 
lationships, the verdict is usually based less 
on the evidence than on the feelings of a 
jury. A woman who is young and good- 
looking enjoys as great an advantage before 
a jury as she does in a ballroom. If she is 
a plaintiff, she can usually count on a verdict 
far in excess of the strength of her case or 
the ability of her attorney. Conversely, per- 
sons tainted with the blight of public prej- 
udice are at a very great disadvantage. 
Wealthy young men—especially if dissipated 
or indisposed to work—had better stay out 
of court. An average stepmother, in a con- 
troversy with the children of her predecessor, 
stands little chance. Mothers-in-law of a cer- 
tain type are at an even greater discount 
with juries than they are with the comic 
papers. Jurors are likely to visit on their 
heads the sins of the mothers-in-law so many 
of them are supporting at home. 


Jury Chief Source of Expense 

Again, the jury system is wasteful of time, 
money, and human energy. The cost to the 
State of maintaining the civil courts for 
a single day often exceeds the entire am unt 
of the verdicts rendered. On one occasion, 
when reading the morning paper, the writer 
glanced over the verdicts rendered the day 
before in the local courts. They were eleven 
in number and in the aggregate came to less 
than $5,000. This meagre result required the 
services of ten judges, at least thirty tipstaves 
and court stenographers, 132 jurymen on duty, 
368 jurymen present and not needed, and at 
least 22 lawyers. The witnesses subpoenaed 
for the 150 cases on the list that day possibly 
exceeded six hundred. In other words, in 
order to accomplish this petty result, about 
eleven hundred persons lost the whole or a 
large portion of a day. Three or four judges 
could have decided these eleven cases, with 
equal or better results, and without loss of 
time to anyone except court officers and the 
counsel and witnesses directly concerned. 

It is not difficult, therefore, to understand 
why important men whose time is worth 
something invariably beg off from jury serv- 
ice. ‘To condemn such a man to spend a 
whole month in so futile a manner is a waste 
not only of his time, but his energy and 
brains. A business magnate can’t afford to 
abandon transactions which may involve mil- 
lions to help a group of incompetent men 
peddle out an imperfect form of justice in a 
series of petty disputes. In many instances 
he could better afford to pay the claims. 

On the other hand, the shortness of the 
term of jury service, which is rarely more 
than a month, involves a waste to the com- 
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munity, in that by the time raw and inex- 
perienced juries have had a chance to become 
educated somewhat in the character of their 
duties and to acquire a little practical sense, 
their term of service has expired. The waste 
of time incurred by litigants and witnesses 
is further augmented by constantly recurring 
delays and continuances in the trial of cases, 
and by repeated setting aside of unjust ver- 
dicts and resulting retrials, with a repetition 
of the previous waste of time and with con- 
stantly increasing expense. An_ intelligent 
defendant, even though he has the best kind 
of defense, can well afford to pay a sub- 
stantial sum in settlement of a case as an 
insurance against the uncertain vagaries of 
an average jury. It is easy to understand 
why, in England, voluntary commercial and 
trade tribunals, composed of men of standing 
in their respective industries, have so largely 
supplanted courts and juries in the determina- 
tion of manufacturing and commercial dis- 
putes. These litigants demand a tribunal pos- 
sessing some qualifications for the difficult 
task imposed upon it. 


A generation ago one of our leading ap- 
pellate courts showed its opinion of the jury 
system very plainly when it said, in deciding 
a celebrated case, that the trial court ought 
to have set aside a second wrongful verdict, 
because, 

When juries are so palpably regardless of 
their duty and of the sanctity of their oaths 
that they permit their verdicts to be rendered 
in obedience to their prejudices or their sym- 
pathies, as is too often the case, the trial court 
should deal with them in a firm and decisive 
manner and should reject their erroneous ver- 
dicts without the least hesitation or delay. 
Otherwise the administration of justice is 
brought into public contempt and dishonor. 
Such language suggests the question, “Why 
maintain an institution which so often has 
this effect upon the administration of jus- 
tice?” 

It is another grave defect of the jury 
system that it involves the administration of 
justice by a “double-headed” tribunal. In a 
trial the judge decides questions of law and 
the jury questions of fact. In many cases 
the really essential facts are not disputed and 
it then becomes the duty of the judge to apply 
the law and decide the case, while the jury, 
occupying the humiliating position of idle 
and useless listeners, have no function what- 
ever. In a still larger class of cases much 
time is wasted in endless wrangles between 
counsel, or between counsel and the judge, 
as to whether there is enough evidence to 
justify him in permitting the jury to render 
any verdict. Appellate tribunals are con- 
stantly called upon to expend their time in 
deciding whether trial judges took too much 
upon themselves by usurping the functions 
of the jury. 
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In cases where the trial judge decides 
to submit the evidence, lengthy “charges” are 
often made and answers given to verbose, 
meticulous, and complicated “points” sub- 
mitted by counsel for the court’s approval 
or disapproval, many of which would con- 
fuse even a trained legal mind. How, then, 
can a group of minds utterly untrained in 
that kind of thought and in the subject matter 
have the faintest comprehension of these fine 
distinctions? Such facts illustrate the im- 
possible situation brought about through at- 
tempting to settle complicated cases by the 
concurrent action of two tribunals. It would 
seem to be only common sense to entrust the 
decision of civil cases to a single tribunal 
intelligent enough to understand its functions 
without being told. 


Jurors Easily Deceived 


The jury system net only fails to adminis- 
ter exact justice, but in our day it has had a 
most injurious effect upon the American bar. 
In our large cities ordinary jury cases are 
no longer tried, as in early days, by lawyers 
of prominence. Leaders of the bar, like 
leaders in industry, can’t and won’t waste their 
time in futile efforts to educate successive 
groups of incompetent jurors, by kindergarten 
methods, in unfamiliar subjects. They know 
the colossal waste of time, the futility of the 
entire thing, the consumption of whole days 
or weeks in going through an idle form of 
which the outcome is quite likely to be a 
triumph of ignorance and prejudice over 
reason and logic. In our large cities accident 
cases now exceed all others in number. Many 
of them are in the hands of commercially- 
minded attorneys who employ agents and 
“runners” to chase ambulances, to solicit 
business in hospitals, to hire witnesses to 
establish imaginary facts, and to bribe physi- 
cians with fees dependent upon the extent to 
which a huge verdict can be built up by 
gross exaggeration of physical injuries. 
Average jurymen seem to be only too willing 
to be deceived by such knavery. While ex- 
cessive verdicts are often set aside by trial 
judges or appellate courts, there is a point 
beyond which redress for the resulting in- 
jury cannot be had while the jury system re- 
mains in existence, inasmuch as it is the jury 
and not the court which must ultimately de- 
cide all issues of fact. 


The legislatures of many states have sought 
to afford a means of escape from the evils 
of the jury system by enacting laws pro- 
viding in many instances for the substitution 
of auditors, masters, and referees, either by 
court action or by agreement of the parties. 
Fair-minded litigants who really want justice 
often resort voluntarily to such tribunals; 
but a litigant who is dubious about his case, 
or who wants “all the traffic will bear,” is 
apt to insist on the “inalienable right of free- 
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men” to invoke the prejudices of a jury. But, 
conceding that the jury system has grave 
demerits, is there any permanent system which 
will work better? Perhaps an answer to this 
question can be found in two personal ex- 
periences. 

It once fell to the lot of the writer to be 
counsel in three cases between the same par- 
ties, involving that most difficult of all ques- 
tions—whether certain machinery was up to 
standard and suitable for the purpose in- 
tended. If tried before three separate juries, 
with endless wrangles over the propriety of 
questions and the admissibility of evidence, 
with tedious motions and arguments addressed 
to the court, and followed by vain efforts to 
explain to these juries what the cases were 
all about, they would have consumed at least 
two weeks of the court’s time. The ultimate 
result would have meant nothing intelligent, 
because the questions at issue were too tech- 
nical for a jury to understand. ‘The course 
actually followed was to refer the three cases 
to a member of our bar who was also a dis- 
tinguished engineer. Counsel agreed that the 
clumsy and meticulous rules of evidence en- 
forced in jury trials had no place before 
an intelligent tribunal and that any evidence 
deemed germane by either side should be re- 
ceived. ‘The cases were tried jointly and the 
entire proceeding consumed less than five 
hours of a single day. Speeches were omitted 
upon the ground that our experienced referee, 
having heard the evidence, knew more about 
the case than either of the lawyers. Ten 
days later he rendered an elaborate, written 
decision which was cheerfully acquiesced in 
by all parties. They felt that their cases had 
received intelligent treatment. 

On another occasion the writer represented 
a manufacturer of organs in a suit against a 
large moving picture corporation. An offer 
was made to submit the plaintiff's case to 
the decision of the chairman of the defend- 
ant’s board of directors who, although not 
a lawyer, was a financial magnate in whose 
absolute fairness everyone concerned had con- 
fidence. The defendant’s attorney, now an 
eminent judge, accepted the suggestion, agreed 
also to scrap the rules of evidence, dispense 
with needless motions and arguments, and 
hasten the case to a conclusion. Short meet- 
ings were held on five or six afternoons. 
All the evidence either side thought relevant 
was received and briefly commented on, and 
a few days later the referee rendered his 
decision. It was nine-tenths against his own 
corporation, but his associates felt that their 
defense had been passed on by an intelligent 
mind. 


Alternative Plan Offered 

Now contrast such a mode of ascertaining 
facts and settling disputes with the wasteful 
methods and grotesque products of the jury 
system. Contrast also the admirable results 
secured in our courts of equity, where a single 
judge decides all questions both of law and 
fact. For general criticism the writer is 
prompted to suggest, as a substitute for the 


jury system in civil cases, a tribunal resem- 
bling in some respects the German Kammer 
fiir Handelssachen, which is a court for the 
decision of commercial cases and the only 
civil court in Germany in which the judge 
is assisted by laymen. By constitutional 
amendment or act of the legislature, as the 
fundamental law of each State might require, 
it would seem desirable to provide for the 
hearing and decision of all civil claims not 
exceeding $1,000 by a judge sitting alone. 
For the determination of every dispute ex- 
ceeding that limit it should be made the duty 
of the judge to appoint two associates to 
assist him in each individual trial, one a 
junior member of the bar and the other a 
substantial business man having personal 
knowledge and experience such as would en- 
able him to decide that particular case in- 
telligently. Prompt decisions should be re- 
quired by law. Findings of an elaborate 
character and verbose legal opinions should be 
discouraged. 


Such a tribunal could be safely trusted to 
hear any evidence not obviously irrelevant 
which either party deemed germane. From 
such a tribunal litigants would no longer de- 
part with a rankling sense of unjust treat- 
ment or of having been the victims of ignor- 
ance and prejudice. Before such a tribunal 
there would be no room for deceptive prac- 
tices or spectacular antics on the part of at- 
torneys. Cases would be decided on the evi- 
dence, not on the relative ingenuity of op- 
posing counsel. Such a tribunal would avoid 
the repeated postponements of a trial, involv- 
ing, as that does, preparation many times in- 
stead of only once and the subjection of 
numerous witnesses to a constantly recurring 
interference with their pursuits before they 
ever have a chance to tell what they know. 
Since few cases would last more than a single 
day, the cleverest business men, who naturally 
detest prolonged and futile jury service, would 
willingly assist in the work of dispensing sci- 
entific justice. Such a tribunal would be 
incorruptible, whereas a tribunal of twelve 
jurymen has the great disadvantage of pre- 
senting twelve opportunities for corruption. 
Under the rule which requires a jury to be 
unanimous, justice is often defeated by an 
improper approach to a single juror, of which 
there has lately been an illustration of national 
notoriety. 

The decisions of such a court would be 
based on accurate knowledge and the mature 
inferences of educated minds, and they would 
be accorded proportionate respect. To the 
junior legal members of such a tribunal would 
accrue a marvelous training in the law, which 
might restore the ancient traditions of the 
profession and revive once more in our courts 
the memorable days of Daniel Webster and 
Rufus Choate. 

i1The author has purposely refrained from say- 
ing what powers and duties would rest with 
the judge’s two assistants. They might have 
only advisory power, or might hold the balance 


of power. Opinion as to this is requested.— 
Editor. 








Pennsylvania Bar Seeks Integration 


State Association Invites Local Associations to Send Delegates and 
Participate in Election of Officers and 
Determination of Policies 


The Pennsylvania Bar Association is at- 
tempting an integration of the bar of that 
state through a new mechanism. In the last 
preceding number of the Journal we told 
about the progress in integration in states 
extending from Lake Michigan to the Pacific 
through statutes and through voluntary affilia- 
tion of state and local associations. We also 
commented on the fact that in Minnesota 
provision had been made for a chamber of 
delegates, the first instance of the adoption of 
a plan for representation of the majority of 
members who do not attend a given meet- 
ing. The Pennsylvania programme is of 
great interest for several reasons. It pro- 
vides also for representation. It shows how 
a relatively small element of progressive mem- 
bers can institute a system where general 
apathy prevails. It justifies hope that an 
easy evolution will eventually bring all the 
scattered forces of the bar to one integrated 
organization. 

At the present time the Pennsylvania Bar 
Association is thirty-five years old and has 
a membership of about 1900. When the con- 
ception of bar solidarity gained converts in 
that state a few years ago the state associa- 
tion was, apparently, in just about the con- 
dition that most state associations have been 
in for two decades or more. For had they 
not all progressed just about as far as their 
organic structure permitted? It held annual 
conventions lasting two days and attracted 
a small minority of members to these meet- 
ings. The rest of the membership knew 
virtually nothing more about their association 
than could be gleaned from cold type in a 
report of the meeting circulated some months 
later. Control vested in a small group which 
perpetuated itself because no other method 
of avoiding chaos or dissolution was under- 
stood. Aside from this nucleus of officers 
and prospective officers and committee chair- 
men the attendance at meetings was largely 
by members who averaged one meeting in 
three, four or five years. The managing group 
changed little except as accessions were made 
to balance retirements and deaths. Accept- 
ing this theory of organization\there could 
be no valid criticism on the scor4gf clique 
control, for without clique the assoCiation, 
apparently, would expire. 

Naturally enough growth was slow and at 
the cost of great effort. And growth in 
members did not mean a_ corresponding 


growth in influence. In Pennsylvania one 
“drive” for members brought in a very large 
number, most of whom did not pay dues for 
two years. ‘There was no co-ordination be- 
tween the state and local associations and 
no stimulus from the state body in respect 
to local association activities. 

The energy of the association was largely 
devoted to self-maintenance. Occasional bills 
introduced in legislature were treated with 
cavalier disregard by lawyer legislators. 

And naturally the progressive members, 
imbued finally with the conviction that integ- 
ration of the entire bar was needed, had 
to admit that there was no foundation upon 
which a movement for statutory organization 
could stand. So they set themselves the 
task of finding a mechanism that would im- 
mediately permit of a start toward the de- 
sired end. 

Start Made in 1927 

The first big step was taken in 1927 when 
President Harry S. Knight brought to the 
annual meeting representatives from a num- 
ber of local associations. Part of the time 
was devoted to a conference of these dele- 
gates and the conference created a committee 
to work with a committee created by the 
Association, both under Mr. Knight as chair- 
man. In Ohio and in Western New York 
there had already been held conferences of 
delegates from local associations. 

The joint committee worked out a plan 
substantially as follows: that the state asso- 
ciation should amend numerous by-laws so 
that.local associations could accept a proffer 
of affiliation. The form of affiliation is 
merely the sending of two delegates to the 
Association’s annual meeting, regardless of 
the size of the local body and regardless of 
the fact that the delegates so sent might not 
be members of the state Association. Then 
the state was divided into eight zones, each 
being a grouping of counties, and provision 
made for the choice of a vice president and 
three members of the executive committee 
from each zone by the members of the state 
Association and affiliated local associations in 
the zones. 

The vice president of each zone is presumed 
to be a special representative of the president 
in and for his zone, thus enabling the chief 
executive to carry his messages to every town 


in the state without devoting undue time to 
the work. 
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The delegates attending the annual meet- 
ing will occupy a separate part of the floor. 
The division finally of power between these 
delegates, some of whom may not be state 
members, and the regular membership. is in- 
genious. It is provided that the body of 
delegates as such shall not orginate motions. 
Those who are regular state members may 
vote upon all matters submitted by members 
to the body of members. The power of the 
delegates begins after adoption of any motion 
and it is strictly a power of veto. [Every 
measure, upon adoption by the general mem- 
bership, will be submitted to the delegates 
and will require a favorable vote by them, 
except that there must be at least thirty 
negative votes to defeat any measure. The 
limitation of thirty is adopted to prevent a 
small minority having too much power in 
case only a few delegates are present and 
voting. 

The Pennsylvania Bar Association mem- 
bers had something of a struggle to under- 
stand this system and to accept it, and this 
is not to be wondered at. It proposed to 
turn over the power of the executive com- 
mittee to men elected in the various zones, 
some of whom might refuse to become mem- 
bers of the state Association. It proposed 
that a body of delegates, some of whom might 
not be state members, should exercise a veto 
power over the votes of regular members. 


New Plan a Challenge 

It was pointed out, however, that the mis- 
givings of the timid and of those who did 
not readily grasp the significance of the 
scheme were not substantial. The state As- 
sociation, by adoption of the plan, placed it- 
self in the magnanimous position of saying 
to all the lawyers enrolled in local associa- 
tions throughout the state: “We want to 
make the Pennsylvania Bar Association an 
association of all the worthy lawvers of 
Pennsylvania. If you have held aloof be- 
cause you thought that the Association is 
self-centered, or controlled by a group of 
persons concerned mainly with their own ad- 
vancement, or because you could not exercise 
any membership powers without attending 
meetings, and perhaps not then, you must 
now abandon that prejudice. We now in- 
vite you to full participation in the councils 
of the bar’s one central organization of the 
state, and to prove our good faith we extend 
to you participation and power before you 
are individually required to do the slightest 
thing. It is only necessary that your local 
association should vote to accept the offer 
written into our by-laws. Let us all get to- 
gether so that the measures we promote shall 
embody the wisdom and experience of the 
entire bar of the state and let us hone that 
our combined counsel and in“uence will give 
such measures a prospect of operation for 
the benefit of all the people of the state.” 


143 


And these words might be expanded to 
include the following: “We dare you to 
accept the power and responsibility thus 
tendered and to continue to withhold your 
support from the state Association.” 


The plan was unanimously adopted by the 
Association and by the present conference 
of delegates. Presumably all the live local 
associations in the state will accept the proffer 
and send delegates to the next meeting. It 
is equally safe to expect that every delegate 
so sent will become a member of the state 
Association forthwith, so that there will never 
be at any time the slightest reality in the 
prediction of some opponents that the con- 
trol of the Association has. been turned over 
to non-members. 


The effect to be presumed from adoption 
of the plan might be expressed as follows: 
in each zone there will be a vice president 
and three members of the executive committee 
and they will stimulate local associations, 
utilizing them practically as units of the state 
Association, and greatly increase membership 
in the latter. The fact that genuine rep- 
resentation at state meetings is provided 
should greatly facilitate this work. When a 
meeting is held the number of non-members 
among the delegates will be quite negligible. 
Virtually everybody present will be entitled 
to participate in the first balloting on any 
measure. But if a majority of those sitting 
also in a representative capacity (and casting 
at least thirty negative votes) are opposed to 
the measure, it will be defeated. The defense 
for this provision is that resolutions looking 
to the enactment of legislation have heretofore 
carried virtually no weight with the legis- 
lators because the state Association has em- 
braced only a minority of the bar of the 
state, and also because the opinions therein 
expressed have been, it has been asserted, 
the opinions of a special element of the bar, 
not truly representative of lawyers in all the 
smaller towns. Of course another strong 
reason lies in the fact that the delegates 
from small local associations will not only 
modify the action of the Association, if it 
ever really is based on a class opinion, but 
will also be influenced and benefited by hear- 
ing the arguments of those from all parts 
of the state whom they will cease to suspect 
once they meet them face to face with equality 
of power. In other words the bar will edu- 
cate itself by debate and the views that 
emerge from discussion, criticism and bal- 
loting will be likely to sway opinion broadly. 

The Pennsylvania innovation is only a be- 
ginning. But the adoption of a representa- 
tive system and an approach to the realistic 
acceptance of the entire bar of a state as 
the unit of professional activity and study 
and counsel is a most significant thing. This 
experiment will offer suggestions to other 
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associations, a number of which are even 
weaker than the Pennsylvania bar. 


Illinois Association Seeks Plan 

In the Illinois State Bar Association meet- 
ing for 1928 a proposal was offered by a 
special committee that county bar associations 
throughout the state should send delegates 
to the state meeting and that these delegates 
should exercise all the power of the meet- 
ing. Provision was made for limiting the 
number of delegates from Chicago. The ob- 
jection was made that there were 100 other 
counties in the state, and in most of them 
the local associations were barely existent, 
and that from many of the counties not a 
single lawyer had come to the Association 
mecting. The telling blow to the plan, how- 
ever, came from members who believed that 
to turn control over to such a body of dele- 
gates would result in chaos and it was voiced 
in indignant objection to the idea of coming 
to a meeting and sitting there through all 


discussions with no privilege to speak or 
vote. The very small number present, and 
objecting, evidently did not realize that they, 
being the persons sure to attend, would like- 
wise be the ones sure to be chosen as dele- 
gates. The proposal was rescued from ob- 
livion only by recommitment. , 

The Minnesota plan for representation is 
simple. It provides that each of the nine- 
teen affiliated District Bar Associations shall 
send a delegate for every twenty-five mem- 
bers. Any member, delegate or not, may 


. originate any motion, and may discuss any 


motion, and all shall vote equally unless ten 
delegates shall unite in a request that the 
voting be reserved to the delegates. Such 
an interposition will be extremely rare, and 
when it occurs it will be on the side of safety 
and conservatism. All open meetings are in 
danger of being victimized by the well-meant 
votes of members who have not heard enough 
to enable them to form an intelligent opinion. 


Philadelphia Bar Investigates Contingent 
Fee Scandals 


Report of Committee of Censors Reveals Ingenious Method for 
Forcing Ambulance-Chasing Lawyers to Divulge Facts— 
Reform Sought Through Rules 


The Philadelphia bar, taking advantage of 
the radical steps adopted in Milwaukee and 
New York to curb the scandalous operations 
of ambulance chasers, engaged in recent 
months in an investigation of an original char- 
acter. It would appear that Philadelphia 
ambulance-chasing lawyers with their ad- 
jutants had reached a situation comparable 
with that of a boat-load of roisterers gliding 
swiftly down the Niagara River. The meta- 
phor has some fitness if we imagine officers 
of the law in pursuit, who shoot a line to the 
craft just as the roar of the Falls warns them 
of disaster, then haul their boat ashore and 
put them all under arrest. At the time of 
writing the roisterers are out on bonds to 
keep the peace. 

To be more concrete it must be said that 
the Law Association of Philadelphia took 
cognizance of the situation before affairs had 
become so intolerable as to make only drastic 
remedies applicable. For once the people of 
Philadelphia will not object if it is said that 
they were some distance behind New York. 
In ambulance chasing the offenders were far 
enough behind New York to make the entire 
matter quite different. The investigation 
showed conditions vile enough, it is true, and 
yet a number of shades less dark than in the 
metropolis. For in Philadelphia the practice 


appears to have been mainly in the hands of 
established lawyers who gradually, owing to 
competition among themselves, became more 
and more committed to making a business of 
obtaining cases, until those who persisted 
found themselves admittedly debased, and, 
with the New York revelations as a warning, 
were indeed fortunate to have a strong hand 
stretched out to put an end to their practices. 
They had not reached the point of profiting 
often by cases having no existence in fact; 
and they shared fairly with their clients. The 
gist of their misconduct was the sharing of 
earnings with solicitors and informers not in 
the profession, and so stimulating litigation 
and corrupting hundreds of lay informers and 
solicitors. 

This comment is based upon the lengthy re- 
port made to the Association by its Committee 
of Censors, in re Contingent Fee Accident 
Litigation, headed by Mr. Henry S. Drinker, 
Jr., which report is published in full in a sup- 
plement to the Massachusetts Law Quarterly 
for November, 1928. (Vol. XIV, No. 1.)! 
Since it is probable that Philadelphia’s situa- 
tion was similar to that which has existed for 





iThe other members of the committee were: 
Franklin E. Barr, Frederic L. Ballard, John 
Arthur Brown, Shippen Lewis, Francis A. Lewis, 
3rd, Benjamin H. Ludlow, William Clarke Mason, 
Lemuel B. Schofield. 
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years in other large cities the report is of 
very great value as illustrating a method of 
investigation which appears to deserve the 
often misapplied term “scientific.” We would 
be surprised indeed if a similar investigation 
in Chicago and other cities would not reveal 
a situation calling for bar investigation and 
indicating much the same line of attack. 

The committee found that contingent fee 
litigation had for years been approaching the 
stage of downright scandal.? But the approach 
had been gradual and there had at no time 
been any positive declaration concerning it 
on the part of the courts or the organized 
bar. These were significant facts and doubt- 
less controlled the choice of remedies and 
justified the method. The lawyers investigated 
were reported only by numbers, no names 
being mentioned. There was reason to be- 
lieve that the disclosures would lead to sub- 
stantial reform. At the same time an appro- 
priate remedy was offered to prevent back- 
sliding, not by bills in legislature, but by rules 
of court. The choice of the continuing super- 
vision of the courts as a protection for the 
future, rather than statutes, in itself justifies 
a serious consideration of the report. 

At a March meeting of the Board of Gov- 
ernors the Committee of Censors were di- 
rected to investigate and report in June “with 
such legislation and court rules” as would tend 
to eliminate the evil. An immense amount of 
difficult work was started and completed in 
three months. 

As to the procedure adopted we will quote 
from the report. 


The Procedure of the Committee 


The Committee prepared and had printed 
blank cards providing for data as to the name 
and address of claimant, name of attorney, name 
of physician, date of accident, amount and date 
of payment and other facts. These blanks were 
sent to the prominent utilities and insurance 
companies with the request that they be 
promptly filled out and returned, covering pay- 
ments to attorneys in personal injury cases 
since January 1, 1926 

Five thousand two hundred and nine such 
cards have thus been filled out and returned. 
As they came in they were filed alphabetically 
under claimants’ attorneys. From the claims 
settled with each attorney the Committee chose 
a number of representative cases, and requested 
the several attorneys to co-operate with Messrs. 
Wiegner, Rockey & Co., the certified public 
accountants employed by the Committee, in 

2The Saturday Evening Post, in an editorial 
comparing the bar to its disadvantage with the 
medical profession, said in its number for Oct. 
10, 1925: 

“The anti-social lawyer always has his old 
defense, his inherited excuses and his tiresome 
sophistries wherewith to justify himself. And 
yet when he has talked himself to a standstill 
he has not disabused one intelligent man of the 
conviction that in every large city a fairly large 
number of lawyers are in one way or another 
working against the best interests of their own 
community. There is scarcely a populous juris- 
diction in the United States whose bar does not 
need a thorough house-cleaning.” 


preparing reports to the Committee showing 
in detail, from the attorney’s books, the dis- 
position of the money shown by the cards to 
have been received from defendant in each 
of these cases. 

This procedure was followed in the case of 
every Philadelphia attorney whose name ap- 
peared on six or more of the cards returned or 
whom an analysis of the 1927 trial lists showed 
to have been retained by plaintiffs in a con- 
siderable number of personal injury cases. 

The accountants’ reports cover 537 cases 
handled by 85 attorneys, involving recent col- 
lections through settlement and judgments ag- 
gregating $709,759.80. 

Investigators, employed by the Committee, 
were instructed to interview the several plain- 
tiffs in these 537 cases, and report to the Com- 
mittee as to 


(1) the manner in which the attorney had 
acquired the case; 

(2) whether the client had known of and 
approved the disbursements for expenses, and 
received the net amount indicated by the 
attorney’s books; 

(3) whether there were any circumstances 
in connection with the case which warranted 
further investigation. 


In each case the investigator was given a 
personal letter to the claimant signed by the 
Chairman of the Committee, requesting as- 
sistance in the present investigation and con- 
cluding as follows: 


“The fact that you are asked to assist by 
giving the facts in connection with your case 
is, of itself, no reflection on your attorney.” 
The Committee was fortunate in securing the 

services, as Assistant to the Chairman, of 
Richardson Dilworth, Esq., a member of the 
younger bar of discretion as well as ability, 
whose assistance in the present investigation 
has been invaluable. 

A questionnaire was addressed to all the 
lawyers having any considerable personal in- 
jury litigation for the plaintiff, a copy of which 
is annexed (Ex. A).* All the attorneys to 
whom this questionnaire was sent have an- 
swered it, although not with equal candor. 

The Committee also prepared and sent a 
questionnaire to the several insurance com- 
panies (Ex. B), all of whom filled out the 
answers. 

The Committee held 32 formal hearings at 
which testimony was taken, the witnesses in- 
cluding nine of the best known attorneys en- 
gaged in accident litigation for plaintiffs, and a 
number for defendants, representatives of pub- 
lic utilities and accident insurance companies, 
plaintiffs and witnesses in court cases, parties 
to such suits, and other persons having special 
information on the subject. 

A visit was made to the attorneys conducting 
a similar investigation in New York City, and 
the methods there used were ascertained. The 
records of similar proceedings in Milwaukee 
were also obtained and examined. 


On the cards returned to the committee by 
the insurance companies and principal utilities 
an analysis was possible of 5,209 claims actu- 
ally paid in personal injury cases to lawyers 


sxhibits A and B are published in full at the 
end of this article. 
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of the city, and the ten largest law offices were 
found to have handled more than 75 per cent 
of the claims of $5,000 and higher. Evi- 
dently the superior efficiency of the big office 
was causing a concentration of important 
cases among the few leaders. 


The remainder of the report, without the 
exhibits, occupies about fifty-eight pages, so 
only brief references to the points made can 
be given space in this article. The thorough- 
ness of the treatment is shown by the fol- 
lowing main heads: 


The Solicitation of Accident Cases. (Seven 
subheads. ) 

Contingent Fees. 

Abuses in Connection with Settlements with 
Clients. 

Abuses in Connection with the Preparation 


and Trial of Cases. (Two subheads.) 


Group Settlements. 
Abuses by Defendants. (Five subheads.) 
Other Remedies for Existing Abuses Con- 
sidered by the Committee. (Six draft rules.) 
Addendum. 
Exhibits. 


We will content ourselves with brief com- 
ment and the publication of the recommended 
rules in full. 


Solicitation 

It appears that the function of the “lead 
men” is very important, they being the ones 
who first report an accident. The most useful 
men are political division leaders, policemen, 
hospital orderlies, ambulance drivers and 
telephone operators. Internes and nurses are 
less important because they are shifted about 
so that they do not “stay lined up.” There are 
also doctors, agents of insurance companies, 
reporters and finally surgical instrument deal- 
ers, who usually hear of a case too late to 
earn any honorarium. 

The lead men tip off the accident and or- 
dinarily the runner, called euphemistically the 
“investigator,” takes the scent, and if suc- 
cessful, gets a power of attorney signed. 
While the constant watchfulness for cases to 
report is prejudicial to good service on the 
part of policemen, doctors, nurses and others, 
their part is honorable compared with the 
role of the runner, who stoops to any decep- 
tion to get a signature on the dotted line. 


The descent of the vultures on an expiring 
carcass is accomplished with no more unerring 
rapidity and insatiable rapacity than is the ac- 
cumulation of the runners, following the tele- 
phone advice of the police officer, hospital em- 
ploye or any and every other lead man who 
has seen or heard of the accident. 


Evidently the hope of reward is consider- 
ably stimulated by the knowledge that the loss 
of a minute may mean defeat by a competitor. 

The lining up of the lead men is a very 
necessary process, and one not without its 
annoyances to the law office, for the lead men 
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often do not long stay lined up. It was gen- 
eral for the lawyers to have no personal rela- 
tions with the runners, but to employ a lay 
agent to deal with them. 

It is perhaps due to the essential rottenness 
and criminality of all this, and the pretended 
aloofness of the lawyer, that the job of runner 
came to be in many instances an independent 
vocation. That is to say, many runners 
worked as free lances; they lined up their lead 
men, got their powers of attorney, and then 
sold the claims to the law office that bid high- 
est. In such cases the first time the injured 
person would know what had followed his 
signing would be when he would receive 
notice to appear at a law office. There were 


‘at least 200 “professional” runners in the city. 


Not only did the job of runner tend to dif- 
ferentiate itself as an occupation, but it de- 
veloped the super-independent iob of a runner 
—known as an independent adjuster. He re- 
ceived no commission from a lawyer, but with 
fine arrogance paid a small commission to a 
lawyer in return for a signed praecipe for a 
writ and an order to discontinue the case. 
Armed with these papers, and assured that 
the court involved would never have the 
slightest curiosity as to what was being done 
under its sanction and with its process, the 
independent adjuster negotiated settlements 
with or without filing suit, as he found neces- 
sary. 

Then there was indirect solicitation by law 
offices, which was 


—more prevalent, subtler, and less tangible . . . 
by deliberately broadcasting, far and wide 
throughout the city, the well-founded assurance 
that all persons who are directly instrumental 
in securing for them productive powers of at- 
torney will be properly compensated therefor. 

The rate for such compensation for leads is 
on a graduated scale, similar but somewhat less 
than that paid to the runners—$10 for lacera- 
tions and contusions, $20 to $25 for fractures, 
and more for permanent injuries. 


We need not quote the Censors in the argu- 
ments against solicitation for claims, but one 
paragraph of the report deserves attention in 
indicating how solicitation multiplies litiga- 
tion: 

It is unquestionably the fact that under the 
present system, whenever two vehicles collide, 
practically every person in each of them, 
whether hurt or not, whose name is ascer- 
tainable, is approached by from one to a dozen 
runners and lead men in an endeavor to induce 
the assertion of a claim, irrespective of the 
actuality of their injuries or of the fault of the 
defendant. 


As to pay, it appears that runners were al- 
lowed from $35 to $60 a week for operating 
expenses, with periodic settlements on the 
basis of productive cases brought in, ranging 
from $10 to $150 a case. Lead men got from 
$10 to $100 a case. One law office paid to 
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these two classes of buzzards, exclusive of 
auto expense, an average of $29,117.70 for 
each of two years. 


Fees, Expenses, Profits 

The report contains data on over 500 cases 
handled by law offices numbered from 1 to 85. 
The precise division of the judgments paid 
appear under various headings, namely: client, 
attorney, percentage of gross received by each, 
percentage of attorney’s share to clients; and 
legitimate expenses classified under medical, 
witnesses, investigation and miscellaneous. 
One table gives data on 468 cases settled with- 
out trial; the other on 69 cases that went to 
trial. When one considers these figures he is 
struck by the immense indirect or latent in- 
fluence of the law courts. Notwithstanding 
the unholy division of money paid to recom- 
pense unfortunate persons, there were adjust- 
ments without defense by defendants in 85 
per cent of the cases studied. It would appear 
then that the average of 51.76 per cent of 
the proceeds which the clients received was a 
trifle less than half of what the defendant was 
willing to pay to avoid the hazards of the 
courts. And it should be remembered, that 
while juries are often too generous with other 
peoples’ money, the defendant, especially a 
defendant with capable lawyers such as are 
retained in these cases, really has a great ad- 
vantage in the strategy of procedure, for he 
can at least postpone payment for months or 
years, often aided by appellate procedure. 

To offset this inequity of distribution, or 
extortion for the benefit of counsel, is the pos- 
sibility that the runners trumped up evidence 
to such a degree that the settlements were 
larger than could have been obtained by judg- 
ments. In that case the defendants were vic- 
timized. In only 15 per cent of the cases did 
the machinery of justice function directly. 
There is a strong suspicion that to get their 
money quickly the buzzards, both lay and pro- 
fessional, sold out the injured client. Some 
acumen must be granted to the claim agents 
and counsel for defendants. 

In the cases that were tried the clients re- 
ceived an average of 49.08 per cent of the 
judgments, but the costs were much greater 
in those cases. The percentages received by 
the lawyers show this, for it also was a little 
less after trial than when no trial was had. 
The percentage of the lawyer’s share to the 
client’s in the settled cases was 77.60, and in 
the contested cases 80.99. The slight gain 
through trial really represented a loss to the 
lawyers, in view of the vastly more work in- 
volved, and this again shows an incentive for 
the lawyer to submit to a bad bargain for 
his client in order to get his share speedily 
and save himself the work of trying cases. 

This has still another angle, not brought 
out in the report, and it is this—that a fourth- 
rate lawyer could be as formidable a com- 
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petitor under these conditions as a very good 
one, for he could settle virtually all of his 
cases and stand a loss if he botched a trial. 
A direct inducement, evidently, to the survival 
of the unfit. 


Group Settlements 


The Committee says: “An accident [law] 
office which depended solely on verdicts would 
quickly starve to death.” Under the heading 
above there is discussion of the settlement of 
a large number of claims held by one office 
against one defendant or against defendants 
insured by one company. The lawyer and 
the expert claim agent spend many hours, 
often days, arguing over their respective 
strength on the evidence and finally agree on 
a lump sum for all the cases. Between con- 
ferences the lawyer advises his clients of 
weak spots in their proofs which he has 
learned from the agent, and induces them to 
agree to accept less in settlement. He finds 
himself at last obliged to take the lump sum 
and spread it over his cliénts’ demands, mak- 
ing it go as far as possible, and obliging those 
most easily influenced to accept what he finds 
himself disposed to apportion to them. 

There is even a rough sort of justice in 
this haggling over alleged facts by lawyer and 
agent, and, as the Committee say, there is a 
saving to all concerned, including the public 
treasury, to have claims settled wholesale, but 
it is a bitter commentary on the “modes of 
ascertaining the truth through a fair trial and 
the even handed awarding of justice to every 
litigant” by the court under whose sanction 
these things are indirectly done. 

A lawyer who plays double in these negotia- 
tions finds that all his cases are contested, 
and assigned to a defense lawyer who has so 
many trials pending that he can readily obtain 
continuances. So the disadvantage of the 
defendant under a system of bleeding is offset 
by his abuse of the court’s procedure and 
punishment of certain ignorant and presum- 
ably innocent plaintiffs, who appear to be 
permanent goats, let the dice fall as they may. 


Abuses by Defendants 

Under this heading the sub-heads show that 
the faults are the securing of releases immedi- 
ately succeeding the accident, the refusal to 
settle small claims for property damage, and 
others. An interesting abuse is the practice 
of settling small claims known to be invalid. 
It appears a claimant contented with $100 
or less, and having a doctor’s certificate of 
personal injuries, is permitted to have the 
money, because the refusal in the large num- 
ber of instances arising would cost more and 
would make it harder for insurance solicitors 
to sell policies. But the Committee’s recom- 
mendation that a stiff defense be made to all 
such claims simply creates a new injustice, for 
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plaintiffs cannot afford to sue for such small 
amounts. 

It appears that when such disclosure of 
private and personal matters is ruthlessly 
made, as was done by this Committee of 
Censors, the result is not unlike that of dis- 
turbing a flat stone or board embedded in the 
sod. More than one kind of verminous crea- 
ture is found at work in the dark. So in this 
case the Committee found that in criminal 
cases there is a split. The lawyer gets paid 
invariably in advance, and forthwith gives 
half of the sum to the person who recom- 
mended him, usually an officer of some kind. 
If the officer receiving the honorarium is not 
the principal witness, he is at least able to 
offer reciprocal services for the principal wit- 
ness, the result being that the testimony is 
half-hearted and the lawyer secures an ac- 
quittal. The Committee found that the habitual 
acquittal of the habitual offender constituted 
the bulk of the criminal defender’s business, 
and ask: “How can it be humanly possible that 
innocent people are*not continually arrested 
and guilty people continually acquitted, with 
such an incentive continually at work?” Well, 
how can it? Certainly Philadelphia has not 
been able to rely on its inferior criminal 
courts to discover or to curb this joyous circle 
of getting somebody’s money for nothing. 


Doctors Were Essential 

The larger law offices found it unprofitable 
to handle claims for less than $200, but the 
smaller claims were good picking for younger 
practitioners. Naturally they would try to 
inflate these claims for trifling injuries, and in 
so doing found the aid of a doctor essential. 
The report says: 

The almost unbelievable extent to which some 
attorneys and their physicians will go in “fram- 
ing” these small cases is well illustrated by the 
facts testified to before the Committee by a 
thoroughly credible witness, an ex-employee of 
the attorney in question, and corroborated by 
admissions on the part of certain of the physi- 
cians themselves. Of the 1200 to 1500 claims 
in the hands of this attorney at the time, less 
than a dozen represented serious injuries. All 
the others were what the witness termed 
“scratch” cases. The insurance companies in- 
variably insisted on a medical examination. The 
regular routine procedure conducted by the lay 
associate, and fully’ known to and approved by 
the attorney himself, was as follows: 

The claimant would be instructed to call at 
the attorney’s office about 20 minutes to half 
an hour before the time appointed for the ar- 
rival of the doctor for the insurance company. 
The claimant was then interviewed with a view 
to deciding what injuries might plausibly be 
claimed. If, as was often the case, the claimant 
had not in fact been examined by any doctor, he 
was told the name of the physician available for 
the attorney’s purpose, the one being chosen 
whose office was nearest the claimant’s home. 
The claimant was also told the number of 
visits that he was supposed to have paid the 
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doctor, whom he had really never seen or 
heard of. 

On the arrival of the insurance doctor, the 
claimant repeated his story, including the num- 
ber of designated visits to the specified physi- 
cian, all of which was recorded. 

After the examination, a statement of the 
physical condition and diagnosis was made out 
and sent to the physician in question, on a form 
which closed with the request “Kindly confirm 
the above.” 

The physician sent back certificates as re- 
quested, including the number of visits desig- 
nated, without ever having seen the patient. 

These things were done under the direct 
observation of the attorney’s office manager, and 
were apparently fully known in all their aspects 
to the attorney himself. 

The witness gave the names of several phy- 
sicians who participated in such procedure. The 
attorney’s records show that these physicians 
had been employed by him in numerous cases, 
whereas their own records and recollections 
failed to show any visits by them to or from 
many of the specified claimants. 

In addition to the practice of presenting false 
medical reports to the defendant companies as 
a basis of settlement, it is not an infrequent 
occurrence to have false repair bills presented 
for damages to automobiles, certain garages 
doing their part in connection with the practice. 


Expert Testimony Problem 

While the ambulance-chasing lawyers denied 
that the fees paid doctors were contingent on 
recovery, the facts were obviously contrary 
to this statement. Under the guise of special 
services or some other thin deception doctors 
did participate in the profitable yields. 

And this brings us to the discussion of the 
expert witness problem. For twenty years 
and more the bar has talked about reform in 
this field and the medical associations have 
urged them to work out a solution. It is 
pathetic that the profession has accomplished 
so little. One of the best brief discussions of 
the matter, together with a proposed solution 
which appears to be constitutional, and which, 
in the hands of any judge of integrity would 
work a reform in respect to this stubborn evil, 
appears in the report, as follows: 


The utilities and the insurance companies 
(who are the real defendants in probably 95 
per cent of accident cases) have such constant 
demand for expert medical opinion, that they 
can afford to employ physicians of compara- 
tively high standing. Most plaintiffs’ attorneys, 
on the other hand, have comparatively few calls 
for such services. Plaintiffs’ attorneys find, 
also, that when they employ the same physician 
several times in different cases, they are sub- 
jected to criticism, which, though perhaps 
sometimes unwarranted, restricts the field of 
available experts. A _ situation which would 


render readily available, to honest plaintiffs, the 
services of experts of assured ability in their 
respective lines, and of unquestioned probity, 
would obviously be conducive to justice. 
Cases of importance involving false medical 
testimony almost always involve the participa- 
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tion of an expert medical witness, answering 
hypothetical questions. An honest expert will 
have nothing to do with such cases. While the 
truth with regard to a certain type of expert 
is usually appreciated by the Courts, the aver- 
age jury never realizes that the imposing gen- 
tleman with the glib vocabulary of high sound- 
ing medical expressions, is regarded, by his 
profession, as a joke and an impostor. Self- 
respecting physicians not infrequently hesitate 
to subject their honest and well founded opin- 
ions to the risk of rejection by an ignorant 
jury in favor of the disingenuous opinions of 
such persons. 


Fact witnesses the Courts must obviously take 
as they find them. Unless the person who saw 
an occurrence were himself permitted to de- 
scribe it, the litigant could not prove his case. 


With the expert testimony, however, the situ- 
ation is entirely different. Experts are not so 
much witnesses as assistants to the lawyer, 
confining their participation, as they do, to 
opinion and argument. If one expert is not 
available, another will do as well. 


Litigants have always been confined, for their 
choice of an attorney to represent them in 
Court, to a list of attorneys whose fitness the 
Court has approved, reserving always the right 
temporarily or permanently to exclude those 
who prove themselves unworthy. Similarly, no 
litigant has a vested right to have a crooked 
expert testify in his case. There appears to be 
no valid reason why expert testimony should 
not be confined to an adequate list of specialists, 
of the competency and integrity of which the 
Court has some satisfactory evidence other than 
the statements of the witnesses themselves. 
Such a rule would both help the honest litigant 
in proving his case, and thwart the dishonest 
attempt of his unscrupulous adversary to take 
an unfair advantage of him. 


The so-called “qualification” of experts may 
once have meant something, but is clearly in- 
adequate now, involving, as it does, no certifi- 
cate of actual present ability by any one in a 
position to know, and no check whatever on 
morality. Yet the Courts sit day after day 
hearing, on behalf not only of plaintiff, but of 
defendant as well, experts of obviously medi- 
ocre learning and ability, and less integrity, 
giving partisan opinions obviously insincere and 
clearly not conducive to justice. 

It is, therefore, recommended that expert 
medical testimony in accident cases be confined 
to a group of physicians, to be selected by the 
Courts as available from a list furnished by the 
College of Physicians. The College has already 
indicated to the Committee its willingness to 
do its share toward thus curbing the known 
abuses of medical testimony. ‘The list submitted 
would include in each branch physicians willing 
and qualified to give expert testimony. 

The following Rule of Court, which the Com- 
mitgee recommends be suggested by the Asso- 
ciation for adoption in substance by the Courts, 
would, it is believed, be effective.* Its adoption 
would, of course, leave the parties free to call 
the family physician or any other physician they 
choose, relative to the patient’s medical history 
and his actual physical condition, as to the treat- 


4See recommended rules of court, post. 
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ment given, or as to any other 
vant to the case. 
Dipping Into History 

It is an interesting fact that the Pennsyl- 
vania Bar Association at a meeting held in 
1919 grappled with the problem of the con- 
tingent fee and ambulance pursuit. The 
matter arose on the question of approving 
two short bills, one of which provided that 
contracts for services of a lawyer on a con- 
tingent fee basis should be in writing, and 
that either party could file a copy in court and 
the judge could reduce the stipulated fee or 
disallow it; and if it should appear that the 
case was brought to the attorney by one em- 
ployed by him to solicit cases, or that any 
witness was paid more than a proper fee, 
then no attorney’s fee should be allowed. The 
second act provided that all releases for dam- 
ages for personal injuries executed within 
thirty days of the time of the injury would 
be void, as contrary to public policy. 

A member from Pittsburgh, affronted by 
these bills, raised such stubborn opposition to 
their adoption that the meeting devoted an 
hour or two to a very spirited discussion of 
the evils then known to flow from contingent 
fee retainers. The lone dissenter cited a 
Pennsylvania Supreme Court decision in sup- 
port of his argument, which led to the dra- 
matic assertion by Mr. Justice Alex Simpson, 
Jr., that that case was not good law and that 
he, as a member of the court, would not stand 
by it. Mr. Justice Simpson and other promi- 
nent members then told of the cankerous con- 
dition of the bar in Philadelphia and Pitts- 
burgh and were reinforced by members from 
small cities even. One speaker said that New 
York runners were working in the state to 
get business for contingent fee lawyers. The 
objecting member was not converted until 
very powerful revelation of existing scandals 
had been made.§ 

But the bills were never enacted. 


Rules of Court Recommended* 

1. Rule to Curb Solicitation. No attorney 
shall, directly or indirectly, pay or give, or 
sanction the payment.or gift for his benefit of, 
any money or thing of value, in consideration or 
in recognition of services in connection with 
the employment of such attorney in any claim 
for the recovery of damages for injury to per- 
sons or property. 

2. Rule to Preclude the Prosecution of Legal 
Claims by Persons Not Members of the Bar. 
No attorney shall handle any claim for personal 
injuries save for the party legally entitled to 
damages therefor or for another member of the 
bar, and no attorney shall, directly or indi- 


5Annual Report, Penna. Bar Assn., 1919. An 
account of this session, with the text of the bills, 
was published in this Journal, Vol. IV, No. 1 
(June, 1920). This number is out of print, due 
to the fact that it was an especially interesting 
number but copies should be available in the 
aw of the leading bar associations and law 
schools, 

*The first five rules were approved by the 
Common Pleas Court in January. 


actual facts rele- 
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rectly, divide his fee with or pay any part 
thereof to any person not a member of the bar, 
or not in his exclusive employ. Ail damages 
collected by an attorney on account thereof 
shall be paid (after the deduction of proper 
charges) direct to such party irrespective of 
any claim by any party not a member of the 
bar to any part thereof. The purpose of this 
Rule is to preclude the handling and barter of 
accident claims by persons not members of the 
bar, and hence not subject to supervision and 
discipline by the Court. Attorneys are expected 
to co-operate in the observance of the spirit, 
as well as the letter, of this Rule. 
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3. Rule Relative to Powers of Attorney for 
Contingent Fees. No attorney shall institute or 
prosecute any action or undertake the collec- 
tion of a claim, for the recovery of damages 
for personal injuries under an arrangement with 
his client for a contingent fee, unless— 


(1) Either the basis for the fee be a pro- 
portion of the net recovery after deducting all 
expenses not properly payable by the attorney, 
or the client be assured at least a specified pro- 
portion of the gross recovery, the attorney pay- 
ing all proper expenses; 


Continued on page 157 


Law School Leads in Getting Facts 


Study of Civil Court Records of Connecticut Under Auspices of 
Yale Law School Will Afford Information on Law, 
Procedure and Judicial Administration 


Every official tribunal must at least 
keep the papers filed in litigation and 
record the orders made. That irreduc- 
ible minimum is just about all that has 
been done by most of our courts. And, 
worse still, there have been no efforts 
to compile and publish the few figures 
obtainable except in a few jurisdictions. 
And yet nobody denics that adequate re- 
cording and reporting is quite essential 
to the administration of justice in a 
populous state with a hundred or more 
courts and judges. The reason for con- 
tinuing to run these big systems blind- 
folded is that it is nobody’s business to 
get the information. for there is nobody 
running the judicial system in most 
states, no one person and no single 
responsible group. 

The lawyers have to know the de- 
cisions made and the reasons assigned. 
This need has been taken care of, mainly 
by private enterprise, in a manner that 
leaves nothing to be desired. But they, 
and individual judges, are mostly too 
busy with immediate duties to give much 
thought to the value of civil litigation 
statistics as a mine from which rich 
ores may be extracted. 

The first court in the country to have 
an administrative head at once volun- 
tarily adopted a system of recording 
and publishing data. In no other way 
could the responsible head of the court 
know what subordinates were doing and 


what the 
doing. 

It appears highly probable that the 
need for statistics on court administra- 
tion is to be better appreciated and 
satisfied before long, because our judi- 
cial councils are bound to arrive at the 
stage of carrying considerable responsi- 
bility for the proper operation of the 
courts and they will have to get in- 
formation as a basis for their recom- 
mendations. 

By proper recording we mean an ade- 
quate system to record all the facts 
needed according to a uniform plan 
throughout the state, and to render a 
report at intervals containing a suitable 
summary and condensation. Such a re- 
port could also contain comparisons with 
previous reports and undertake a num- 
ber of most interesting and valuable 
deductions concerning the trend of af- 
fairs and the effects of various in- 
fluences.* 

Without going into argument concern- 
ing the immense value of such record- 
ing and reporting, we refer to a pres- 
ent interesting experiment of a volun- 
tary kind, which is being tried. Im- 


institution as a whole was 


pressed with the need for precise in- 
formation concerning litigation, as a 
means for testing both rules of substan- 
tive and procedural law, Yale Law 
*A valuable contribution to this subject by 


Prof. Albert Kocourek will be found in this 
Journal, Vol. I, No. 6. 
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School was committed to a five year 
programme of study and work in the 
field of civil litigation. A faculty com- 
mittee of management was created, 
headed by Professor Charles E. Clark, 
and four assistants were added to the 
staff to do the work of digging out the 
facts from court records. 

Work began with records of the Com- 
mon Pleas and Superior Courts of Con- 
necticut and was earried through the 
school year of 1927-8. A report on this 
work, with some tables, was presented 
by Professor Clark at the annual meet- 
ing of the Connecticut Bar Association 
held April 20, at Waterbury. The re- 
port of the meeting, containing Prof. 
Clark’s address and tables, appears in 
the Connecticut Bar Journal for July, 
1928, being volume two, number three. 
Since the report is but a partial one its 
main interest to outsiders lies in the 
explanations made by Professor Clark 
and his findings regarding method. 


In view of the inherent difficulties it 
is remarkable that four workers suc- 
ceeded in getting nearly all the informa- 
tion on the operation of the state’s prin- 
cipal trial courts for a two year period. 
The clerks of the court followed no one 
plan in keeping or filing data. Files 
were arranged by years, by ease num- 
bers, by the manner of termination of 
the suit, and in other ways, while ex- 
amination was made difficult by the 
ancient system of folding the papers and 
tieing them with ribbon. 

The researchers found nothing in the 
way of a guide and were obliged to 
create a system, which, they hope, will 
permit equally of analyzing records in 
other states, for the intention is to study 
records in New York and Massachusetts 
after the home state work is completed. 

Not only the operation of rules of 
substantive and procedural law are re- 
vealed by analysis of court figures, Prof. 
Clark says, but also data rich in social 


significanee is revealed. It might be 
possible, for instance, to get light on 
the divorce situation, without reference 
to court records, by special investiga- 
tions of a costly and difficult nature, 
but the convenient place naturally is 
the court, if the right records are kept. 
The matter of traffic laws and personal 
safety are closely related to information 
buried in court records. Connecticut 
adopted a code of procedure in 1880, 
but one which varies a great deal from 
the eodes in states which followed the 
earlier models. It would seem that, un- 
like laws of exemption and rules of pro- 
cedure adopted in pioneer states of the 
west, the Connecticut attitude of ered- 
itor-protection is reflected in the pro- 
cedure. It permits attachment of the 
defendant’s property with the filing of 
suit, at the option of plaintiff’s attorney 
and without the usual safeguards. The 
study now being made will throw light 
on the actual use made of this power. 
The large number of undefended con- 
tract eases gives warrant for the belief 
that there ean be adoption of a sum- 
mary judgment rule which will make 
justice more prompt without injuring 
the defendant who has a substantial de- 
fense. And so through all the range, 
the inquiring mind finds problems sug- 
gested and partly resolved. The pres- 
entation and analysis of judicial data 
becomes invaluable for whatever man- 
agement the judicial establishment has, 
if any; it stimulates inquiry on the part 
of lawyers as to the success of modes 
of litigating and of substantive rules, 
and it throws light on social trends. 
Yale School of Law is performing a 
most commendable work. It is impos- 
sible to believe that this work once well 
done as a private and voluntary service 
will not be continued later by state an- 
thority. A good many of the necessary 
funetions of government had to prove 
themselves first in a like manner, before 
official acceptance. 


“The dream that we have, the vision we have—don’t let that fail—of law- 
yers together feeling that they are members of a profession, feeling that the 
interests of the profession are not the interests of a minority, but are the in- 
terests of all, feeling a duty to establish and maintain standards and willing to 
discuss with anybody the way to do it, but intent on getting it done.”— 


Charles E. Hughes. 
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Summary Judgment Procedure 


Connecticut Bench and Bar Demonstrate Value of Modern Judicial 
Machinery in Working Out Rule to Reduce 
Delay and Pettifogging 


There has been a great deal of needed talk 
of late concerning the advantage afforded the 
defendant in a criminal prosecution. We need 
also to realize that by imperceptible degrees 
—or perhaps better by the adherence to a 
practice growing out of ancient conditions— 
the rules of civil procedure do likewise in 
many instances give the defendant a great deal 
more than a fair opportunity to make his de- 
fense. The ancient pleading was based on 
the supposition, no longer justified, that in 
every case there was a substantial defense in 
fact or in law. And yet in our times one 
of the chief functions of the courts is to 
give judgment on claims that ought not to be 
defended. Without summary procedure to 
assist the plaintiff our practice permits the de- 
fendant to make any assertion that appears 
convenient, to put the plaintiff to a great loss 
of time and to clutter up court dockets. 

Rules for summary judgment, or judgment 
upon discovery, for certain classes of cases 
in which substantial defenses are _ rarely 
found, have been used in certain enlightened 
jurisdictions for a long time, but not very 
long or very generally in this country. When, 
a little more than twenty years ago the Chi- 
cago Municipal Court, with power to make 
rules of civil procedure, adopted rules of 
pleading founded on the principle that plead- 
ing need not be technical in the common law 
sense, but need merely inform the adverse 
party of the claim or defense, it was provided 
that all pleadings should be under oath. This 
was intended to permit of judgment on the 
statement of claim unless the defendant should 
file a sworn affidavit of merits and be able 
to sustain his pleading. The history of this 
rule has been important for it has applied 
to most of the important contract actions filed 
in Chicago courts. Self-respecting counsel 
have, in thousands of cases, some involving 
very large amounts, informed defendants that 
no defense could be made. In the First 
Class Motion branch judgments follow the 
contact of a rubber stamp with the statement 
of claim, saving the court a tremendous 
amount of time which would otherwise be 
required to sift out defenses having no sub- 
stance. 
affidavits’ of merits are contested, but one 
judge has always been able to decide these 
issues, as well as try all contested cases in- 
volving more than $1,000 in which no demand 
for jury trial is made. 


The public too long has thought of the law- 
yer as an agent for staying the processes of 


It is true that many motions to strike’ 


justice, and this popular thought has too 
much shaped the conduct of lawyers. A re- 
sult of this is that the invitation to the liti- 
gant without a good defense to bluff for time 
has placed an unjust burden upon the plain- 
tiffs, for whom courts are created, upon the 
courts, the procedure and the legal profession. 
The lawyer has got practically nothing out 
of it to balance the injury done in the popular 
mind to his profession and himself. 

One of the chief reforms made in the pres- 
ent New York Civil Code lies in the summary 
judgment rule. Omitting other American ex- 
perience attention is called to the new Con- 
necticut summary judgment rule, and to the 
mode of procedural reform made _ possible 
by modern judicial machinery, i. e., by rule- 
making power and a judicial council. In 
Connecticut sanction was given to the rule 
by the judges of the Superior Court and Su- 
preme Court of Errors under power con- 
ferred by statute. The rule was drafted by 
the new Judicial Council which called to its 
assistance members of the faculty of Yale 
University School of Law.2. The law school 
men got together all the precedents and au- 
thorities, among the latter being the rules in 
the English and Ontario schedules, that pre- 
sented in the American Judicature Society’s 
Schedule of Rules of Civil Procedure,? and 
the New York and New Jersey acts. The 
judges of the Superior and Supreme Courts, 
having the draft rule and all the accompany- 
ing material, made some minor alterations, 
and the rule was adopted. 


How New System Works 

We have to contrast this mode with the 
one current in most states for three-fourths 
of a century in order to realize what a tre- 
mendous advance has been made by con- 
ferring rule-making authority on ‘the judi- 
ciary, by the creation of a judicial council 
and by the aid of law school teachers, who, 
far more than any others, represent the sci- 
entific element in the situation. The instance 
first illustrates the fact that in procedural 
legislation there are few things that may be 
regarded properly as unimportant. It might 
readily be supposed that a summary judgment 


iSee secs. 5473-5477, Conn. G. S., 1918. 
2The assistance being given to the Connecticut 


Judicial Council in respect to statistics of civil 


litigation by Yale Law School is dealt with in 


another article in this number, crowded out of 


the December number. .In that article mention 
is made of the prospect for the present rule. 

sBulletin XIV, American Judicature Society, 
Art. 23, Judgment Upon Discovery. 
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procedure, in view of all the experience in 
England, Canada and New York, under di- 
verse phrases, and with numerous judicial 
decisions, would be no difficult matter. The 
amount of patient work involved in adapting 
the procedure to the local needs and practice 
in the present instance seems to prove that 
serious study and the participation of a num- 
ber of experts is needed. While the time 
involved from the beginning of the work 
was very small compared with the time 
ordinarily required to get a bill through the 
legislature, yet there was more expert con- 
sideration given the work than could be pre- 
sumed under the traditional American method. 
Too many of our procedural acts, including 
some of vastly larger import than a summary 
judgment rule, have emanated from aa single 
draftsman; and too often when a legislative 
commission has done the drafting there has 
been inadequate study. Should experience 
under the Connecticut rule reveal a need for 
amendment, correction can be made at any 
time by the courts. Instead of having pro- 
longed agitation on the part of judges and 
lawyers and association committees to get the 
attention of a legislature, much less time has 
been devoted in this instance, and it has been 
time spent on constructive work rather than 
on the discouraging work of waiting on leg- 
islative committees, with piles of worthless 
measures consuming their attention during 
a brief session. And the final amendment 
of the text by the judges should be con- 
trasted with the dangerous amendments too 
often grafted onto good bills either in com- 
mittee or just before a vote in the assembly. 

It is easy to see that the American bar will 
not long tolerate a rankly incompetent and 
fortuitous mode of regulating procedure in 
the light of instances like this, and like those 
afforded in other states. notably California 
and Washington.® 

The Connecticut Bar Journal for January, 
1929, contains a very thorough article about 
the adoption of this rule, written by Prof. 
Charles E. Clark. The same Journal in its 
February number will publish an article by 
Prof. Clark and Mr. Charles U. Somenow, 
embodying the research materials laid before 
the Judicial Council and setting forth the ex- 
perience of other jurisdictions.® Leaving the 

4A bill for summary judgment procedure was 
introduced in the Connecticut legislature of 1927, 


but was not passed. 
of Wash- 


5Clarke B Whittier: Supreme Court 


ington Exercises. Rule-Making Power, Journal 
American Judicature Society, Vol. XI, No. 6, 
p. 187. 

6See also article by Prof. Robert W. Millar, 


Three American Ventures in Summary Civil Pro- 
cedure, 38 Yale L. J., 193 (1928) and Charles E. 
Clark’s Code Pleading (1928), pp. 381-385. 


student the references herein contained, we 
will conclude with the text of the rule recently 
adopted in Connecticut. 


Text of New Rule 


1. In all actions to recover a debt or liqui- 
dated demand in money, with or without in- 
terest, arising: 

(a) Ona negotiable instrument, a contract 
under seal or a recognizance; or 


(b) Any other contract, express or im- 
plied excepting quasi contracts; or 
(c) Ona judgment for a stated sum; or 


(d) Ona statute where the sum sought to 
be recovered is a fixed sum or in the nature 
of a debt; or 


(e) On a guaranty, whether under seal 
or not, when the claim against the principal 
is in respect of a debt or liquidated demand 
only; 

And in all other actions; 

(f) For the recovery of specific. chattels, 
with or without a claim for withholding the 
same provided that if such claim be for other 
than nominal damages and be unliquidated it 
may be severed and proceeded with as pro- 
vided in paragraph two. 

(z) To quiet and settle the title to real 
estate or any interest therein; or 

(h) To enforce or foreclose a lien or mort- 
gage; or 

(i) To discharge any claimed invalid mort- 
gage, lien or caveat or lis pendens; 

final judgment shall be entered by the Court at 
any time after the defendant has appeared, 
either before or after an answer has been filed, 
upon written motion and affidavit of the plaintiff 
or of any person having personal knowledge of 
the facts verifying the cause of action, and the 
amount he believes to be due and his belief that 
there is no defense to the action, unless the de- 
fendant, within ten days. after the filing, in 
duplicate, of such motion and affidavit or within 
such further time as the Court for good cause 
shown may prescribe, shall show by affidavit 
such facts as may be deemed by the Court suf- 
ficient to entitle him to defend. 

2. lf it appears that such defense applied 
only to part of the plaintiff’s claim, or that any 
part is admitted, the plaintiff may have final judg- 
ment forthwith for so much of his claim as the 
defense does not apply to, or as is admitted, on 
such terms as may be just; and the action may 
be severed and proceeded with as respects the 
remainder of the claim. 

3. If the Court, upon the filing of the af- 
fidavits as provided in paragraph 1, shall be of 
opinion that the only question or questions aris- 
ing are bona fide questions of law, it shall file 
its finding so stating and that defendant has no 
defense on the facts, and thereafter the de- 
fendant shall, if he so desires, file within ten 

Continued on page 157 








The Lawyer’s Relation to Arbitration 


By Cart E. Herrinc* 


Will the future practitioners of arbitration 
be mainly lawyers? It begins to seem so, 
for in our greatest commercial city it is the 
lawyers who are diverting commercial dis- 
putes to arbitration tribunals. In New York, 
scarcely a day passes that some responsible 
law firm does not recommend arbitration to 
a client or arrange for such a proceeding. 
And there must be many such instances which 
do not come to light. 

Arbitrations are not conciliations or com- 
promises, arrived at through negotiations be- 
tween lawyers and clients. About such pro- 
ceedings there is nothing new; they have al- 
ways been resorted to in the hope of obtain- 
ing a settlement. The new practice is under 
the New York Arbitration Law providing for 
an award which, being confirmed by the court, 
is in effect a judgment enforceable in the 
same manner as any other judgment. 

This growing practice of arbitration seems 
to be of as much benefit to the lawyer as to 
his clients. Formerly, the organization of 
business could better accommodate itself to 
the slow and laborious processes of traditional 
litigation. Before the advent of the modern 
spirit of cooperation, no better way was un- 
derstood. But with the development of vast 
enterprises and consolidations, the growth of 
mass production and chain systems of dis- 
tribution, business is no longer adequately 
served by the accustomed procedure. 

In the same way, the business of a law- 
yer’s office has changed. Generally speaking, 
he no longer waits for a dispute to arise; 
he is retained to prevent it; he is no longer 
engaged so much for his forensic and trial 
abilities as for his counsel. He puts together 
these new forms of business combinations 
and has a hand in their administration—and 
not infrequently, directs them. It is, there- 
fore, the lawyer who knows what a dispute 
costs and of what vital importance to business 
enterprise are delayed settlements of such dis- 
putes. 

Small wonder, then, that in the best inter- 
ests of their clients, lawyers are seeking ways 
to avoid the long delays in court, to cut the 
costs of disputes, and to minimize the im- 
portance of business differences in commercial 
life. Nor is it amazing to find the lawyer 
seeking security against litigation, not only 
in order better to serve business needs, but 
as an indication that he is progressively alive 
to these needs. 

But it is not alone business necessity which 
is swinging lawyers into the arbitration 
column; it is the realization of its big future 

*Of the Omaha Bar. 


and their part in molding that future. And 
this future, in large measure, depends upon 
lawyers, for arbitration is essentially one kind 
of legal procedure. 

Nothing illustrates this so well as the New 
York Arbitration law. Lawyers know that 
before 1920, in this country, an agreement to 
arbitrate a future dispute was revocable at 
any time before the award was made. Noth- 
ing dependable could be built upon such a 
flimsy contractual structure. What business 
man was willing to agree to arbitrate in order 
to avoid a lawsuit, only to find that the other 
party could void the contract at will? And, 
if so, of what use was a suit for damages 
when it was a suit he had sought to avoid? 

So long as the old rule of common law pre- 
vailed (a rule, by the way, repudiated by Eng- 
land 40 years ago as being detrimental to 
British trade) arbitration was of little real 
benefit to either lawyer or client. 


Arbitration Is Judicial Procedure 

But this pioneer law of 1920 had five car- 
dinal princ‘nles: (1) It declared that a writ- 
ten agreement to arbitrate, either an existing 
or a future dispute, was valid and irrevocable 
(save as any other contract was revocable) 
and enforceable at law. (2) It prescribed 
that when such an agreement was entered 
into, the court (upon being satisfied that the 
issue involved a suit brought by ecither party 
which was referable to arbitration) would 
stay the suit. (3) When a party failed, 
neglected or refused to arbitrate, the court 
would direct the arbitration to proceed and 
would, if necessary, appoint the arbitrator. 
(4) The award was enforceable in the same 
manner as a judgment, upon being confirmed 
by the court; and it would be confirmed un- 
less the court found evidence of corruption 
or bias in the arbitrator, in which case it 
could set aside the award. (5) That a case 
was not reviewable upon its merits, that being 
left to the arbitrators, but only upon the ques- 
tion of whether the procedure was in accord- 
ance with the law. 

These five principles—irrevocability of the 
agreement, security against litigation, pre- 
vention of lapses in proceedings, preserva- 
tion of integrity of arbitrators and enforce- 
ment of an award, and limitation of review 
to procedure—constitute the solid foundation 
upon which the modern system of arbitration 
rests as a union of legal and business methods. 

It is because of these legal foundations and 
of the integration of judges and arbitrators 
with a nicety which preserves the powers of 
each, but with a minimum of infringement 
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upon the prerogatives of each, that lawyers 
are resorting to arbitration. Under this 
modern law, instead of being a loose and 
usually ineffectual proceeding, arbitration is 
an expert adjudication with all the safeguards 
of law. 

The principles of the New York Arbitra- 
tion law have been extended to the states 
of Massachusetts, New Jersey, Pennsylvania, 
Oregon, California and Louisiana. And the 
Federal Arbitration Act, applicable to inter- 
state commerce and maritime transactions, 
embodies the same principles. 


Lawyer’s Two Functions 

In this system, the lawyer has two im- 
portant functions; (1) To act as counsel for 
a client to whom he recommends arbitration; 
or (2) to act as arbitrator in a matter in 
which he has no interest. We have already 
commented upon the extent to which lawyers 
are resorting to arbitrations and some of the 
reasons therefor. 

The function of the lawyer-arbitrator is 
somewhat new. In early American history 
the presence of the common law rule that an 
agreement to arbitrate was revocable pre- 
vented any wide use of arbitration because 
neither lawyers nor business men were in- 
terested in using so fragile an instrument. 
In the reaction against these difficulties, trade 
associations began to use arbitration among 
their members. Two interesting tendencies 
prevailed: first, in some instances trades tried 
to supply the “punch,” which the law denied, 
through trade discipline; that is, a member 
of the body who refused to keep his agree- 
ment might be fined or suspended, It proved 
generally ineffective. Second, in the reaction 
against legal technicalities, many of the trade 
rules prohibited lawyers from serving as ar- 
bitrators or being present at hearings. While 
facilitating the proceedings by eliminating all 
semblance of contest, this attitude neverthe- 
less limited the amount of business, for ob- 
viously attorneys were not interested in a 
system from which they were excluded. 

The change came with the new arbitration 
laws and with the rules developed thereunder 
which give lawyers their proper place as 
counsel or judges. For example, an arbitra- 
tor may be called upon to decide questions 
of law as well as of fact. If, in cases in- 
volving a question of law, a lawyer is ap- 
pointed as the third arbitrator with two busi- 
ness men, an ideal combination exists for 
obtaining a decision sound in law as well as 
in fact; and if it be a particularly difficult 
question a former judge may be invited to 
serve. Or again, if the interpretation of 
the contract is involved, the selection of a 
lawyer as an arbitrator may be preferred. 
The selection under this law of lawyers and 
judges to serve as arbitrators is thus giving 
business men increased confidence in arbitra- 
tion. 
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There has been a fear that in matters re- 
ferred to lay arbitrators, with counsel present 
representing clients, that the judgment of the 
arbitrators would be overshadowed by legal- 
istic argument. Such has not proved to be 
the case. Experience shows that counsel are 
anxious to avoid legal technicalities and gen- 
erally have facilitated the proceedings. And 
in the few instances where the tendency has 
been otherwise, the arbitrator is, of course, 
at all times the master of the proceedings. 


Panel of 1200 Lawyer Arbitrators 

One of the significant developments under 
arbitration is the enrollment throughout the 
country of over twelve hundred lawyers con- 
stituting a special panel of arbitrators, each 
ready to serve as required and with no com- 
pensation, in order to encourage the use of 
this form of adjudication. The American 
Arbitration Association has made up also a 
National Panel of Arbitrators numbering 
several thousands of business men, represent- 
ing virtually all lines of industry. There are 
instances of lawyer-arbitrators so interested 
in promoting the work that they contribute 
their fees to the support of the Association. 

Foreign visitors who observe arbitration in 
the United States, on hearing this statement, 
think it is one of the marvels of modern 
business organization that busy professional 
and business men should take their time to 
settle the disputes of others with no profit 
to themselves. They ask why it is so; and 
this explanation may suffice: 

Deep in the American consciousness there 
is the desire to avoid needless turmoil; and a 
firm belief that achievement is to be won by 
cooperation and understanding. The lawyer, 
no less than the business man, shares this 
wish and this belief. 

Add to this the desire of the average suc- 
cessful man to render public service and the 
situation is understandable. He sees in the 
arbitration clause in a contract a means to 
permanent peace; he sees that commercial 
peace in one branch of trade helps another, 
and when he is asked, as a public duty, to 
help maintain this system of peace, as an 
officer under the arbitration law, he is glad to 
do so. 

It is because of this modern American 
spirit that the American Arbitration Asso- 
ciation has been able to establish 1,500 tri- 
bunals in as many cities, manned by 5,000 
of the leading bankers, business men and law- 
yers in this country. These tribunals are 
maintained absolutely without cost until a 
dispute arises and then the parties pay only 
the actual costs of the proceedings. dt is a 
vast invisible mechanism of peace, ready at an 
instant’s notice, costing nothing when not 
needed; and immensely efficient by reason of 
the admirable law, of the standing of the 
arbitrators, and of the perfection of its rules 
of procedure. 
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Nothing is so perfect that it cannot be 
improved upon. At the present time business 
in only seven states fully benefits from modern 
arbitration laws; while in forty-one states, 
business (and the profession of the law) are 
denied these benefits. It is not, therefore, 
surprising to find that lawyers are joining 
with business men in urging the enactment 
of uniform state arbitration laws in these 
forty-one states. For lawyers, like business 
men, do not confine their activities to any 
one state and they suffer the same handicaps 





JOURNAL OF THE 


when they draw business contracts in which 
arbitration offers security against litigation 
in the state where the contract is drawn but 
not in the state where it is to be executed, and 
vice versa. 

In 1929 a state arbitration bill drawn by 
the American Arbitration Association, will 
be introduced in the Legislatures of thirty- 
seven states. This is made possible by the 
cooperation between lawyers who believe in 
and practice arbitration, and business inter- 
ests which are supporting this legislation. 


United States Supreme Court Service 


The United States Supreme Court Service 
is the name given to the new method of 
acquainting lawyers with information con- 
cerning all cases pending in or disposed of 
by the Supreme Court of the United States. 
This information is issued long in advance 
of the regular reports, and the major part of 
the information never reaches the regular re- 
ports. 

The work is in the form of a loose-leaf 
service, issued for each term of court and 
is published by the Legal Research Service! 
an organization created by Gregory Hankin, 
Esq., himself a member of the Supreme Court 
bar. A brief statement of the points of law 
in each case is issued shortly after the case 
is docketed; the disposition of the cases, and 
the digests of opinions delivered, are issued 
on the day the decisions are rendered. 

Lawyers having cases pending before the 
Supreme Court, or cases in other courts in- 
volving federal questions, which are likely to 
be presented in the Supreme Court, are now 
afforded an opportunity by this new service 


1Legal Research Service, Bliss Building, Wash- 
ington, D. C. 


to gain information not otherwise available. 
This is invaluable. Often, when a lawyer 
is looking for a decision in point, there is such 
a case pending in the Supreme Court or re- 
cently decided by that court, but not yet re- 
ported in the usual manner. Knowledge of 
the latest decisions is essential to successful 
practice, since cases have been argued in 
ignorance of the fact that the court had but 
recently decided the points raised. 

Whereas, last term, the Supreme Court 
rendered judgments in 859 cases, only 160 
opinions were delivered; and whereas over 
400 cases were disposed of by January 1 dur- 
ing the present term, only 19 opinions were 
delivered. The cases disposed of without 
opinions are growing in importance and are 
certain to be consequential in litigation being 
handled by large numbers of attorneys 
throughout the country. 

Mr. Hankin states that he was moved to 
institute this service through Suggestions of- 
fered by Col. Edgar B. Tolman, FEditor-in- 
Chief of the American Bar Association Jour- 
nal, and by other leaders of the Bar. 


The administration of justice has, through centuries of the 
development of English law, become burdened with a great mass 
of technicalities which involve both expense and delay, and which, 
through expense and delay, result in substantial denial of justice 
in many cases. The legal profession of the present day, while not 
responsible for the technicalities in legal procedure that have devel- 
oped through the centuries, is none the less charged with the duty 
of bringing about such an adjustment of judicial organization and 
legal procedure to the needs of the present day as will insure a 

« prompt and efficient administration of justice. —Walter F. Dodd. 
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Continued from page 153 


days a pleading appropriate to test such ques- 
tion or questions of law. If the defendant fails 
to file such pleading within ten days or within 
such further time as the Court for good cause 
shown may prescribe or fails to prevail thereon, 
final judgment, as of course, shall be entered by 
the Court for the plaintiff. 

4. The provisions of these rules shall apply 
to counterciaims, and to all pending actions. 


Continued 


(2) The power of attorney embodying such 
arrangement shall distinctly provide that in case 
of the client’s dissatisfaction with the amount 
of the fee charged, he may require the attorney 
to submit to the Court in which the suit was 
brought (or to the Court in which the contract 
writs are then running if no suit has been 
brought) the question as to what, under all the 
circumstances, is a fair and proper charge for 
the attorney’s services. 


4. Rule Requiring Statements Showing Set- 
tlements with Clients. Every attorney effecting 
the recovery of damages for personal injuries, 
whether by settlement or through litigation, 
shall forthwith fill out, in duplicate, a statement, 
in substantially the form set out below, showing 
in reasonable detail the disposition of the 
amount received. One such copy shall be de- 
livered to the client, and the other shall be 
preserved by the attorney for six years follow- 
ing such settlement, subject to inspection by 
the client, by the Court, and by the Committee 
of Censors of the Law Association. Such state- 
ments accumulated by an attorney ceasing to 
practice may be turned over to the then Chair- 
man of such Committee. 

No power of attorney in any such case shall 
authorize the settlement of the claim for a sum 
less than that expressly approved by the client. 
(Form of Statement.) 


5. Rule Prohibiting Contingent Compensa- 
tion to Medical Practitioners. No attorney en- 
gaged in handling any case (whether in suit or 
not) involving damages for personal injuries, 
shall, directly or indirectly, hold out to any 
medical practitioner the promise, assurance or 
hope of compensation contingent on the out- 
come thereof, nor shall any such attorney, after 
the successful termination thereof, pay or give 
to any such physician, in recognition of the 
services of such physician in connection with 
such case, whether as a gratuity or otherwise, 
any money or thing of value, in addition to the 
compensation at the specified rate agreed on 
by the attorney, win or lose, at the time such 
physician was employed by the attorney. 

6. Rule Restricting Expert Medical Testi- 
mony to Medical Practitioners Approved by 
the Courts. Expert medical testimony in cases 
involving personal injuries, shall be confined to 
medical practitioners selected by the Court from 
a list nominated by the Council of the College 
of Physicians. A copy of such approved list 
shall be kept by the clerk of each Court open 
to inspection. In case any attorney desires the 
services of any expert in any branch not cov- 
ered by such list, the Court in which the case 
is pending may designate such a one. The fees 
of such medical witness shall be paid by the 
party calling him and shall not be chargeable 
as part of the taxable costs of the case. 


5. The foregoing rules are exclusive as to 
all causes of action therein contained, except as 
to actions of foreclosure, and as to those they 
provide*an alternative remedy to Section 90 of 
the Rules of Practice. 

6. If the action is one by or against a cor- 
poration the affidavit of any officer thereon shall 
be deemed sufficient, if otherwise complying 
with the provisions of these rules. 
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EXHIBIT A 


Questionnaire from Board of Censors to Mem- 
bers of Philadelphia Bar Appearing for 
Plaintiff on the 1927 Trial List in a 
Substantial Number of Cases 


1. Name. 

2. Address. 

3. Names of members of firm and other 
members of Philadelphia Bar associated with 
or employed by them. 

4. Give the names of all persons other than 
members of the Philadelphia Bar employed by 
you or your firm at any time since January 1, 
1926. 

5. Have any persons been in your employ 
since January 1, 1926, who have or ever had 
authority to secure for you the signature of 
claimants to your contingent fee contracts? If 
so, give the name and address of such person. 

6. State the duties of each person, including 
a specific statement as to whether it is the duty 
of any such person to solicit claims for per- 
sonal injuries from persons who have not been 
actual clients of you or your firm. 

7. Has any instance ever come to your notice 
since January 1, 1927, of any such claim which 
has been placed in your hands as the result of 
any such solicitation? 

8. Since January 1, 1926, have you or any 
member of your firm, or any one on behalf of 
you or your firm paid, given or transferred 
money or anything of value to any one in order 
to induce any one to place or cause to be placed 
in the hands of you, your firm or associates, 
any claim for damages for personal injuries, 


_ or in order to obtain, or which has resulted in 


the obtaining of, a power of attorney authoriz- 
ing you to represent any such claimant? 

9. State the circumstances of each such pay- 
ment, gift or transfer. 

10. Since January 1, 1926, have you or any 
member of your firm or any one on behalf of 
you or your firm, paid, given or transferred any 
money or thing of value to any member of the 
police force, who you or they believe has there- 
tofore been in any way instrumental in placing 
or causing to be placed in the hands of you, 
your firm or associates, any claim for damages 
for personal injuries? 

11. If so, when, to whom and under what 
circumstances? 

12. Since January 1, 1926, have you or any 
member of your firm or any one on behalf of 
you or your firm, paid, given or transferred 
any money or thing of value to any officer or 
employee of any hospital, who you or they be- 
lieve has theretofore been in any way instru- 
mental in placing or causing to be placed in 
the hands of you, your firm or associates, any 
claim for damages for personal injuries? 
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13. If so, when, to whom and under what 
circumstances? 

14. Since January 1, 1926, have you or any 
member of your firm or any one on behalf of 
you or your firm, paid, given or transferred 
any money or thing of value to any physician, 
who you or he believes has theretofore been in 
any way instrumenal in placing or causing to 
be placed in the hands of you, your firm or 
associates, any claim for damages for personal 
injuries? 

15. If so, when, to whom and under what 
circumstances? 

16. Have you a printed or typewritten form 
of power of attorney for use in claims for per- 
sonal injuries? If so, annex a copy. 

17. Have you a printed or typewritten form 
of settlement sheet which you use in settling 
with clients for amounts received by you from 
the defendants? If so, annex a copy. 

18. Do you keep books showing in detail the 
settlements with your clients in such cases, with 
the disbursements, deducted before division 
with the client? 

19. Give name and address of any physicians 
who have been employed by you more than 
once since January 1, 1926, in connection with 
claims for personal injuries, stating the number 
or approximate number of times each has been 
so employed. 

20. State— 

(1) the basis on which each physician has 
been compensated; 
(2) the total amount paid and owing to 

such physician since January 1, 1926; 

(3) the number of cases in which such 
physician has been employed. 

21. In case of each such physician who has 
been so employed six or more times since Jan- 
uary 1, 1926, state the amount recovered from 
defendant and the amount paid the physician 
in each of six cases named, choosing cases 
showing recoveries progressively from the 
smallest to the largest in which such physician 
was employed. 

Do you know of any instance since Jan- 
uary 1, 1926, in which you or any member of 
your firm, or any of your associates, has been 
offered, on behalf of a defendant in a claim for 
personal injuries in which you represented the 
claimant, a settlement in any aggregate sum: 
equal to at least double the amount which the 
claimant has theretofore indicated a willingness 
to accept plus the amount of the actual dis- 
bursements and expenses in connection with 
the prosecution of such claim, which such offer 
was refused by you and was not communicated 
by you to such claimant? 

23. Have any claims in personal injury cases 
been referred to you since January 1, 1926, 
insurance companies or the representatives of 
insurance companies? If so, what were the 
terms of the reference? 

24. Was any part of the sum recovered or 
to be recovered paid or to be paid by you or 
by the claimant to the insurance company or 
to the representative of such company, and if 
so, how much? 

25. Since January 1, 1926, has more than one 
claim in a personal injury case been referred to 
you by or at the solicitation of any one person? 
If so, state all instances in which more than 
one such claim has been referred to you by 
every such person. 


26. Since January 1, 1926, have you or any 
one on your behalf, paid to any witness in an 
accident case in which you represented the 
plaintiff, an amount in excess of what you had 
reason to believe was fair compensation to such 
witness for the time actually spent in Court? 


27. Do you regard yourself as having a pro- 
prietary interest in a case in which your client 
has signed a contingent fee power of attorney, 
entitling you, by virtue of your interest in the 
recovery, to a voice in the amount for which 
‘the case is to be settled? 


EXHIBIT B 


Questionnaire from Committee of Censors to 
Insurance Companies 


1. Names and addresses of attorneys em- 
ployed by you on a regular salary basis. 


2. Names and addresses of attorneys whom 
you employ on a fee basis for defense purposes. 


3. Names and addresses of attorneys to 
whom you refer any and all subrogation cases 
for prosecution, and method of remuneration 
to such attorneys. 


4. Please state usual method of enforcing 
subrogation rights (a) in automobile cases, 
(b) in workmen’s compensation cases. 


5. Have any of your employees, either at- 
torneys or laymen, the authority, either ex- 
pressed or implied, to press or file suit, or give 
to anyone any information on which to base a 
claim or suit by which any benefit, other than 
compensation from your company itself, is re- 
ceived by your employee? Do you know of 
any instances in which such authority has been 
assumed or exercised by any such employee? 


6. Do any of your employees have authority, 
either expressed or implied, to turn over to 
any attorney other than your regular general 
counsel, compensation cases or subrogation 
cases of any kind? 

7. Do you ever turn over subrogation cases, 
either automobile or workmen’s compensation 
insurance, to attorneys other than your regular 
defense attorneys? If so, to whom, and on 
what basis? 

8. Have your adjusters the power to settle 
on the spot when interviewing claimants? 

9. If so, up to what amount? 

10. Is it your practice to make the cheapest 
possible settlement or one which is a fair one 
under the circumstances of the accident? 

11. Do you settle over the heads of at- 
torneys, and, if so, when? 

12. Have you, since January 1, 1926, settled 
direct with doctors, and, if so, with what 
doctors? 

13. Have you, since January 1, 1926, settled 
direct with so-called runners or adjusters of 
any kind, and, if so, names and addresses of 
such runners or adjusters? 

14. Have you ever, in actions in which you 
are a joint defendant, thrown your file open to 
the plaintiff’s attorney, upon an understanding 
that the settlement shall be against the other 
party? If so, when and with what attorneys? 

15. Have you made group settlements since 
January 1, 1926, and, if so, what has been the 
method of such procedure? And with what 
attorneys? 
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NAMES OF VOTING AND SUSTAINING MEMBERS TO JAN. 10 


Voting Members Pay Annual Dues of Five Dollars; Sustaining Members Have Contributed the 
Amounts Set Opposite Their Names 


M. W. Acheson, Jr., Pittsburgh, Pa., $25. 
Walter Aitken, Bozeman, Mont. 

A. B. Anderson, Raleigh, N. C. 

C. A. Beardsley, Oakland, Calif., $10. 

J. Claude Bedford, Philadelphia, Pa., $10. 
Abraham Benedict, New York City, $10. 
J. M. Blakeley, Chicago. 

Rush C. Butler, Chicago, $10. 

C. L. Carrick, Jersey City, N. J., $10. 
John A. Chambliss, Chattanooga, Tenn. 
A. W. Cupler, Fargo, N. Dak. 

Charles S. Cutting, Chicago. 

William Denman, San Francisco, Calif. 
William E. Fisher, Stevens Pt., Wis. 

T. H. Gage, Worcester, Mass., $10. 
Henry Gardner, Chicago. 

C. P. Goepel, New York City, $10. 
Frank W. Grinnell, Boston, Mass., $10. 
John Hale, Burlington, Iowa. 

Charles F. Harley, Baltimore, Md., $10. 


W. M. Hendren, Winston-Salem, N. C., $10. 


George M. Hogan, St. Albans, Vt. 
Edward Hohfeld, Mountain View, Calif. 
Charles McH. Howard, Baltimore, Md. 
Henry W. Jessup, New York City, $10. 
Sveinbjorn Johnson, Urbana, III. 
Edward L. Katzenbach, Trenton, N. J. 
James J. Kelly, Chicago. 

B. H. Kizer, Spokane, Wash. 

J. B. C. Knight, Anaconda, Mont. 


Noah Lord, New Orleans, La. 

Stephen Love, Chicago, $25.00 

J. M. McCormick, Dallas, Tex. 

Harrison B. McGraw, Cleveland, Ohio. 
James G. Merrimon, Asheville, N. C., $10. 
Jesse A. Miller, Des Moines, Iowa. 

Alfred E. Ommen, New York City, $10. 

B. L. Parker, Green Bay, Wis. 

Charles H. Paul, Longview, Wash. 

C. S. Potts, Dallas, Tex. 

Robert M. Proudfit, Friend, Nebr. 

Alfred Z. Reed, New York City, $10. 

M. P. Richardson, Janesville, Wis. 

William V. Rooker, Indianapolis, Ind., $10. 
George B. Rose, Little Rock, Ark., $20. 
Henry D. Ross, Phoenix, Ariz. 

Samuel R. Rosenbaum, Philadelphia, Pa., $25. 
Jose Abad Santos, Manila, P. I. 

William Scallon, Helena, Mont. 

Thos. W. Shelton, Norfolk, Va. 

Lewis Lawrence Smith, Philadelphia, Pa. 
R. Allan Stephens, Springfield, Il. 

Robert Stone, Topeka, Kans. 

William D. Thompson, Racine, Wis., $10. 
Dean Lake Traxler, Chicago, $25. 

Ralph A. Van Orsdel, Omaha, Nebr. 

C. G. Vernier, Stanford Univ., Calif. 

J. H. Voorhees, Sioux Falls, S. Dak. 
Henry B. Walker, Evansville, Ind. 

Clarke B, Whittier, Stanford Univ., Calif., $10. 
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